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The Issue of Incoherence in
Investment Arbitration: Is There
Need for a Systemic Reform?

Giovanni Zarra*

Abstract

This article analyses the issue of coherence in international investment law and
the related quests for a structural reform of investor-State dispute settlement.
After having analysed the need for coherence in international investment law
and the necessity to integrate non-commercial values in this area of interna-
tional law, the author considers whether a structural reform is necessary in or-
der to achieve the goal of coherence. In this regard, it will be demonstrated
that—on the one hand—certain self-adjustments are taking place in the case-
law in order to ensure internal and external coherence in investment arbitra-
tion, and, on the other hand, the proposed reforms of the current investment
dispute settlement mechanisms are difficult to achieve and would probably
generate an even higher level of uncertainty. As a consequence, it is perhaps
better to avoid putting into place hasty reforms and, in the meantime, to try to
emphasize the role of arbitrators as guarantors of the credibility of the system.

I. The quest for reshaping international investment arbitration
I.A. The problem of incoherence

1. Following the emergence of the concept of “arbitration without privity”,1 accord-
ing to which whoever qualifies as an investor in accordance with a Bilateral

* Adjunct Professor of Private International Law and International Litigation,
University of Naples Federico II. J.D. (magna cum laude), University of Naples
Federico II; LL.M. (distinction), Queen Mary University of London; Ph.D. (hon.)
University of Naples Federico II. Admitted to the Italian Bar. Email: giovanni.
zarra@unina.it. The Author wishes to thank Prof. Fulvio Maria Palombino for the
great support in the research activity which conducted to this article, as well as the
anonymous referees for the precious suggestions which substantially improved the
quality of this paper.

1 The concept has been coined by Jan Paulsson, Arbitration Without Privity,
10 ICSID Review—Foreign Investment Law Journal (1995), 232, 233.

.................................................................................................................................................................
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Investment Treaty (BIT) may take advantage of the arbitration clause contained in
such a BIT and start an arbitration against the host State (even in the absence of an
ad hoc contractual commitment to arbitrate between the investor and the host State),
a so-called “baby boom”2 of investment treaty arbitrations has taken place.3 The
International Centre for the Settlement of Investment Disputes (ICSID), established
by the Washington Convention of 1965, the activity of which—prior to the baby
boom—was compared to a “sleeping beauty” (with an average of one or two cases be-
ing registered per year),4 since 2011 has registered more than 30 cases per year (with
peaks of 50 cases in 2012 and 52 in 2015). In 2016, as a confirmation of this trend,
the Centre registered 45 new cases and concluded 51 pending controversies.5

2. This huge growth in the number of investment treaty cases did not take place
without consequences.6 Indeed, the public relevance of the subject of the disputes
and the outstanding amounts of money at stake in these cases have put investment

2 Stanimir Alexandrov, The “Baby Boom” of Treaty-Based Arbitrations and the
Jurisdiction of ICSID Tribunals, 6 Journal of World Investment and Trade
(2006), 387.

3 Andrea Giardina, Il diritto degli investimenti e l’arbitrato, in: Gian Antonio
Benacchio and Michele Graziadei (eds.), Il declino della distinzione tra diritto pub-
blico e diritto privato (Editoriale Scientifica, 2016), 214, 217. Prof. Giardina has
several times criticized the arbitration without privity concept, which would alleg-
edly generate an asymmetry between investors and host States. See also Andrea
Giardina, L’arbitrato internazionale in materia di investimenti: impetuosi sviluppi e
qualche problema, in: Riccardo Luzzatto and Nerina Boschiero (eds.), I Rapporti
economici internazionali e l’evoluzione del loro regime giuridico (Editoriale
Scientifica, 2008), 319, 320.

4 Eloise Obadia, ICSID, Investment Treaties and Arbitration: Current and Emerging
Issues, in: Gabrielle Kaufmann-Kohler and Blaise Stucki (eds.), Investment Treaties
and Arbitration, ASA Special Series No. 19 (Association Suisse de l’Arbitrage,
2002), 67, 68.

5 See ICSID 2016 Annual Report, (https://openknowledge.worldbank.org/handle/
10986/25124) accessed 9 May 2017. These numbers are in line with the ones of
last year. See Eduardo Savarese, The Arbitral Practice of the International Centre for
the Settlement of Investment Disputes (ICSID) in 2015, 25 Italian IYL (2016),
469. Moreover, according to the available information, in 2017 ICSID Tribunals
decided 53 pending cases.

6 Anthea Roberts, Clash of Paradigms: Actors and Analogies Shaping the Investment
Treaty System, 107 AJIL (2013), 76. This attitude extremely favourable to investors
has been described as a reaction to the extremely unprotective regime regarding for-
eign investments which took place during the period of decolonization. Indeed, after
that period, capital importing States accepted burdensome obligations towards for-
eign investors with the aim of attracting foreign capital. See Giorgio Sacerdoti, The
Proliferation of BITs: Conflicts of Treaties, Proceedings and Awards, in: Karl P.
Sauvant et al. (eds.), Appeals Mechanism in International Investment Disputes
(Oxford University Press, 2008), 133.
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arbitration at the centre of attention of the press and, more generally, of the criticisms
of public opinion.7

3. Having borrowed several features from international commercial arbitration
(i.e. a private and confidential form of dispute resolution mainly based on private law
and on the principle of equality of the parties), investment arbitration has in recent
times attracted severe criticism. These are due to the fact that it is perceived as non-
responsive to the necessities of a form of adjudication that involves strong features of
public law8 and in which arbitrators are not only responsible towards the parties but
also towards the populations of sovereign States whose interests are at stake in the dis-
putes at hand.9 This should imply, by principle, a certain amount of deference to-
wards States’ choices.10 Moreover, the public nature of international investment

7 Thomas Hale, Between Interests and Law (Cambridge University Press, 2015), 11,
according to whom dispute settlement institutions have almost never run against
the interests of dominant economic groups but, nevertheless, “within the boundaries
imposed by material interests, legal ideas and the communities of experts that pro-
mote them have often been the most proximate drivers of institutional variation”.

8 Martti Koskenniemi, It’s not the Cases, It’s the System, 18 Journal of World
Investment and Trade (2017), 343, 351. Muthucumaraswamy Sornarajah,
Resistance and Change in the International Law on Foreign Investment (2015);
Alicia Köppen and Jean d’Aspremont, Global Reform v. Regional Emancipation:
The Principles on International Investment for Sustainable Development in Africa,
6 ESIL Reflection (2017); and Saida El Boudouhi, L’intérêt général et les règles sub-
stantielles de protection des investissements, 51 Annuaire Française de Droit
International (2005), 542. Gus Van Harten, Investment Treaty Arbitration and
Public Law (Oxford University Press, 2007), 152. See also Muthucumaraswamy
Sornarajah, A Coming Crisis: Expansionary Trends in Investment Treaty
Arbitration, in: Karl P. Sauvant (ed.), above n.6, 42 and 73-74.

9 Stephan W. Schill, Enhancing International Investment Law’s Legitimacy:
Conceptual and Methodological Foundations of a New Public Law Approach, 52
Virginia JIL (2011), 57, 72. See also Josef Esser, Precomprensione e scelta del
metodo nel processo di individuazione del diritto (1983), 41-42, who explained (in
general terms) that decision makers shall make decisions and apply the law trying to
render such decisions acceptable for all the community who will read them.

10 This is particularly true when Respondent States try to argue that a violation of BIT
standards does not take place when other essential values are at stake and this would
justify the States’ power to regulate, even if to the detriment of foreign investors. The
debate that takes place every time that human rights are at stake in investment arbi-
tration demonstrates that the content of BIT standards is far from being settled.
Aikaterini Titi, The Right to Regulate in International Investment Law (Hart-
Nomos, 2014), 33. See, with particular regard to human rights, Riccardo Pavoni,
Environmental Rights, Sustainable Development, and Investor-State Case Law: A
Critical Appraisal, in: Pierre-Marie Dupuy et al. (eds.), Human Rights in
International Investment Law and Arbitration (Oxford University Press, 2009), 525;
Nitish Monheburrun, Is investment arbitration an appropriate venue for environ-
mental issues? A Latin American perspective, 10 Brazilian JIL (2013), 196; Fabrizio
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arbitration requires, among other things,11 that a certain amount of predictability of
decisions is granted by decision makers.

4. This article will focus on the latter of these aspects and, therefore, discuss the
lack of coherence, which has become a crucial (and still unresolved)12 problem of in-
vestment arbitration.13 Incoherence may take place, as Jansen Calamita has recently
explained, in two ways:

Marrella, On the Changing Structure of International Investment Law: The Human
Right to Water and ICSID Arbitration, 12 International Community LR (2010),
335. The tension between the investors’ rights and the States’ power to regulate is re-
flected by the adoption, in the abovementioned recently approved text of the CETA,
of a provision (art 1.9) which expressly recognizes the freedom of States to regulate
matters related to water, as well as of a provision that provides for a closed list of situ-
ations that may amount to FET violations (art 8.10). See Nathalie Bernasconi-
Osterwalder, Giving arbitrators carte blanche—fair and equitable treatment in in-
vestment treaties, in: Karl Lim (ed.), Alternative Visions of the International Law on
Foreign Investments: Essays in Honour of Muthucumaraswamy Sornarajah
(Cambridge University Press, 2016), 324, 344-345.

11 For other criticisms to investment arbitration see Van Harten, above n.8, 152-184.
First of all it has been stated that it is not an accountable method for solving public
disputes, since it does not provide a mechanism of checks and balances of the judicial
power. Secondly, it has been said that investment arbitration is not an “open” system
of justice, in the sense that it is not as transparent as it should be. Thirdly, arbitrators
have been accused of a lack of independence and of regularly favouring investors.
Fourthly it has been said that investment arbitration lacks coherence and that it pro-
duces unpredictable awards by deciding, without a legal rationale, similar cases in
very different ways. In this regard, however, it is worth noting that according to Jorge
E. Vinuales, Investor Diligence in Investment Arbitration: An Overview of Sources
and Arguments (2016), (papers.ssrn.com/sol3/papers.cfm?abstract_id¼2787613), 2,
“the criticism expressed by many commentators over the last decade with respect to
the operation of investor-State arbitration is no longer of merely theoretical interest”
and it is therefore useless to continue speaking about such criticisms. For the reasons
set out in the text, this author still thinks that it is necessary to address (part of) these
criticisms. While several existing works that have (successfully or not) addressed in
particular the issues of accountability, openness and independence, coherence still re-
mains an issue. See Gloria Maria Alvarez, Blazej Blasikiewicz, Tabe van Hoolwerff,
Keoplatra Koutouzi, Nikos Lavranos, Mary Mitsi, Emma Spiteri-Gonzi, Adrian
Verdegay Mena and Piotr Willinski, A Response to the Criticisms Against ISDS by
EFILA, 33 Journal of International Arbitration (2016), 1, and Daniel S. Meyers, In
Defense of the International Treaty Arbitration System, 31 Houston JIL (2008), 47.

12 See Meyers, above n.11, 74-75. See also Payam Akhavan, The Contribution of
Investment Arbitration to the Rule of Law, in: Andrea Menaker (ed.), International
Arbitration and the Rule of Law: Contribution and Conformity, ICCA Congress
Series Vol. 19 (Kluwer Law International, 2017), 77-82.

13 See Patrick Juillard, Variation in the Substantive Provisions and Interpretation of
International Investment Agreements, in: Sauvant (ed.), above n.6, 90-93.
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(a) periodically producing awards which are inconsistent with respect to the in-
terpretation and application of similar, if not identical, provisions of other IIAs;
and (b) by producing awards which are occasionally inconsistent in their inter-
pretation and application of IIAs which have been the subject of prior interpre-
tation and application.14

5. The above is demonstrated, inter alia, by the several investment awards that
have dealt with the necessity defence raised by Argentina in the disputes arisen pursu-
ant to the 2001 economic crisis, which, notwithstanding the almost identical circum-
stances and the fact that many of them were based on the same BIT, have been
decided in irreconcilable ways.15 This has had the effect of “producing a piecemeal,
horizontal jurisprudence in which it can be difficult for investors and states to form
an ex ante understanding of what the law is”.16

6. In addition to the above, the lack of coherence is to be considered also from the
perspective of integration of values, within international investment law, which are
protected by other fields of public international law (such as human rights and the
protection of the environment), which often are in contrast with the protection of in-
vestors, and which have been taken into consideration only occasionally and unpre-
dictably by investment arbitrators.17

7. Due to the lack of coherence in investment arbitration, it has been said that
there is “a serious problem of the perception of bias in the system, if not actual
bias”.18 In broader words, it has been argued that investment arbitration is suffering a

14 N. Jansen Calamita, The (In)Compatibility of Appellate Mechanisms with Existing
Instruments of the Investment Treaty Regime (2016), (ssrn.com/ab-
stract¼2945881), 2.

15 The importance of the issue of coherence is also recognized by art 2 of the Tokyo
Resolution by the Institut de Droit International, Eighteenth Commission,
Rapporteur Andrea Giardina, Legal Aspects of Recourse to Arbitration by an
Investor against the Authorities of the Host State under Inter-State Treaties, 29
ICSID Review—FILJ (2014), 701, 702.

16 Calamita, above n.14, 2.
17 See, on the subject, inter alia, Saverio Di Benedetto, International Investment Law

and the Environment (Edward Elgar, 2013); Jose E. Alvarez, “Beware Boundary
Crossings”—A Critical Appraisal of Public Law Approaches to International
Investment Law, 17 Journal of World Investment & Trade (2016), 171; Giuseppe
Puma, Human Rights and Investment Law: Attempts at Harmonization through a
Difficult Dialogue between Arbitrators and Human Rights Tribunals, in: Maurizio
Arcari and Louis Balmond (eds.), Judicial Dialogue in the International Legal Order
(Editoriale Scientifica, 2014), 193; Roberta Greco, The Impact of the Human
Right to Water on Investment Disputes, 109 Rivista di diritto internazionale
(2015), 444.

18 George Kahale III, Is Investor-State Arbitration Broken?, 9 Transnational Dispute
Management (2012), 1. See also, by the same author, A Problem in Investor/State
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legitimacy crisis19 because allegedly it does not offer a “perception of acceptability”.20

It is clear that, regardless of whether this perception of bias is true, the lack of trust ex
ante towards this method of dispute settlement on the part of the stakeholders21 gen-
erates the risk that the same method of dispute settlement may be abandoned by
whoever feels prejudiced by it. This perception of bias in investment arbitration is tes-
tified, inter alia, by the fact that several States are terminating (or considering termi-
nating) their BITs and denunciating (or considering denunciating) the ICSID
Convention.

8. As summarized by European Commissioner for Trade Cecilia Malmström,
“there is a fundamental and widespread lack of trust by the public in the fairness and
impartiality of the old ISDS model. This has significantly affected the public’s accep-
tance of ISDS and of companies bringing such cases”.22

I.B. Reform proposals

9. The legitimacy crisis affecting international investment law and arbitration has
given rise to a call for reform of this method of dispute settlement. It has been pro-
posed that such a reform, aimed at granting harmonization and coherence in interna-
tional investment law, could take place in four ways (as better discussed at Section IV
below).

10. The first of them is the establishment of an investment court system pertaining
to single investment treaties. This idea has found application in the recently approved
text of the Comprehensive Economic and Trade Agreement (CETA) between
Canada and the European Union, which, when it enters into force, will replace the

Arbitration, 6 Transnational Dispute Management (2009), 1. More generally, see
Noemi Gal-Or, The Concept of Appeal in International Dispute Settlement, 19
EJIL (2008), 43, 47.

19 Susan Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing
Public International Law through Inconsistent Decisions, 73 Fordham LR (2005),
1521. See also Gus van Harten, David Schneiderman and Others, Public
Statement on the International Investment Regime—31 August 2010 (2010),
(www.osgoode.yorku.ca/public-statement-international-investment-regime-31-au
gust-2010/). See, finally, Rossella Sabia, Cesare Trecroci, Ascesa e declino
dell’Investor-State Arbitration fra contrasto alla corruzione internazionale, regola-
zione dei mercati e Free Trade Agreements multilaterali, 26 Rivista dell’arbitrato
(2016), 165.

20 This expression has been used by Tullio Treves, Aspects of Legitimacy of Decisions
of International Courts and Tribunals, in: Rüdiger Wolfrum and Volker Röben
(eds.), Legitimacy in International Law (Springer, 2008), 169.

21 See Joost L. M. Gribnau, Legitimacy of the Judiciary, 6 Electronic Journal of
Comparative Law (2002), 25, 42-44.

22 See Cecilia Malmström, Proposing an Investment Court System (2015), (ec.europa.eu
/commission/2014-2019/malmstrom/blog/proposing-investment-court-system_en).
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traditional mechanism of ad hoc arbitral tribunals issuing non-appealable decisions
(set forth in almost all currently existing BITs) with a fixed tribunal of 15 members
and an appellate tribunal to be previously appointed by the CETA Joint
Committee.23 A similar mechanism is also encapsulated in the EU-Vietnam Free
Trade Agreement.24

11. The second reform proposal has been advanced by the European Commission
and aims at establishing a Multilateral Investment Court involving the biggest possi-
ble number of countries. According to the European Commission,

The ultimate aim is to establish a single permanent body to decide investment
disputes, thus moving away from the ad hoc system of investor to state dispute
settlement (ISDS) which is currently included in around 3200 investment trea-
ties in force today—of which EU member states have 1400. This future body
would be open for all interested countries to join and would adjudicate disputes
under both future and existing investment treaties. For EU level agreements, it
would also replace the bilateral Investment Court Systems included in EU level
agreements with FTA partners.25

23 See articles 8.27 and 8.28 of the CETA (the text of treaty is available at trade.ec.eur-
opa.eu/doclib/docs/2014/september/tradoc_152806.pdf). For an analysis of this
mechanism see Piero Bernardini, Reforming Investor-State Dispute Settlement:
The Need to Balance Both Parties’ Interests, 32 ICSID Review—Foreign
Investment Law Journal (2017), 38; Freya Baetens, Judicial Review of International
Adjudicatory Decisions: A Cross-Regime Comparison of Annulment and Appellate
Mechanisms, 7 Journal of International Dispute Settlement (2016), 1, 10 ff.;
Filippo Fontanelli et al., Lights and Shadows of the WTO-Inspired International
Court System, 1 European Investment Law and Arbitration Review (2016), 189 ff.

24 Available at trade.ec.europa.eu/doclib/press/index.cfm?id¼1437, Chapter 8,
Section 3. On the subject see Elsa Sardinha, The New EU-Led Approach to
Investor-State Arbitration: The Investment Tribunal System in the Comprehensive
Economic Trade Agreement (CETA) and the EU–Vietnam Free Trade Agreement,
32 ICSID Review—Foreign Investment Law Journal (2017), 625-672; Naboth van
den Broek, Danielle Morris, The EU’s Proposed Investment Court and WTO
Dispute Settlement: A Comparison and Lesson Learned, 2 European Investment
Law and Arbitration Review (2017), 35-89; Fernando Bedoya, José Luis Martinez,
Un sistema de corte pemanente como alternativa al arbitraje de inversion: Ventajas y
desvantajas, 26 Spain Arbitration Review (2016), 39.

25 See (trade.ec.europa.eu/doclib/press/index.cfm?id¼1600). In this regard, it is to be
noted that, on 13 September 2017, the EU Commission issued a Recommendation
for a Council decision, which should authorise the same Commission to open nego-
tiations, on behalf of the Union, for a Convention establishing a multilateral court
for the settlement of investment disputes, composed of a tribunal of first instance
and of an appellate body. See European Commission, Recommendation for a
Council Decision, authorising the opening of negotiations for a Convention estab-
lishing a multilateral court for the settlement of investment disputes (13 September
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12. Third, it has been proposed that an Appellate Body able to know appeals for
errors of law (and fact) contained in awards issued by arbitral tribunals could be cre-
ated. Such a body should be established through an ad hoc treaty which should con-
stitute an amendment to existing BITs involving its contracting parties and the
ICSID Convention.26

13. With regard to both the Multilateral Investment Court and the Appellate
Body, it has been said that their establishment could take place through a
Convention drafted following the two step path that UNCITRAL used for the
Mauritius Convention on Transparency: first a regulation regarding the mandate,
scope, composition and goals of these organs should be drafted and, second, a subse-
quent opt-in mechanism through which States may adhere to such a document
should be provided.27

2017), COM(2017) 493 final. Attached to such a Recommendation, the
Commission has produced certain directives which could possibly guide its work in
the negotiation with regard to, inter alia, the number of members of the tribunal
and the appellate body, the terms of their mandate, the employment status and re-
muneration of adjudicators, their qualifications, the ethic standards that judges shall
respect, as well as procedural aspects such as the mechanism of appointment of adju-
dicators, the allocation of cases to them and the scope of appeal.

26 See, inter alia, Gabriel Bottini, Present and Future of ICSID Annulment: The Path
to an Appellate Body?, 31 ICSID Review—Foreign Investment Law Journal
(2016), 712, 725-727; Christopher Smith, The Appeal of ICSID Awards: How the
AMINZ Appellate Mechanism Can Guide Reform of ICSID Procedure, 41
Georgia Journal of International and Comparative Law (2013), 567; Mark
Feldman, Investment Arbitration Appellate Mechanism Options: Consistency,
Accuracy, and Balance of Power, 32 ICSID Review—Foreign Investment Law
Journal (2017), 528-544; Mark Huber, Greg Tereposky, The WTO Appellate
Body: Viability as a Model for an Investor–State Dispute Settlement Appellate
Mechanism, 32 ICSID Review—Foreign Investment Law Journal (2017), 545-
594. Other references may be found at Section IV.C. below.

27 For such a proposal see Gabrielle Kaufman-Kohler and Michele Potestà, Can the
Mauritius Convention serve as a model for the reform of investor-State arbitration
in connection with the introduction of a permanent investment tribunal or an ap-
peal mechanism? (2016), (www.uncitral.org/pdf/english/CIDS_Research_Paper_
Mauritius.pdf). On the subject see N. Jansen Calamita, The Challenge of
Establishing a Multilateral Investment Tribunal at ICSID, 32 ICSID Review—
Foreign Investment Law Journal (2017), 611-624. As to the Mauritius Convention
on Transparency, finalized in July 2014 and in force starting from 18 October
2017, see Lise Johnson, The Mauritius Convention on Transparency: Comments
on the treaty and its role in increasing transparency of investor-State arbitration
(2017), (ccsi.columbia.edu/files/2013/08/Mauritius-Convention-Transparency-Pap
er-formatted-FINAL.pdf). It is to be noted that, on 15 November 2017,
Kaufmann-Kohler and Potestà have issued a second report, which discusses in-
depth the possible structure and composition of the MIC and the AB, as well as the
requirements for serving as judges. See Gabrielle Kaufmann-Kohler, Michele

144 Chinese JIL (2018)

Downloaded from https://academic.oup.com/chinesejil/article-abstract/17/1/137/4964724
by UNIVERSITA' DEGLI STUDI DI NAPOLI FEDERICO II user
on 02 May 2018

http://www.uncitral.org/pdf/english/CIDS_Research_Paper_Mauritius.pdf
http://www.uncitral.org/pdf/english/CIDS_Research_Paper_Mauritius.pdf


14. Finally, Prof. Schreuer has advanced the idea that, among the various conceiv-
able methods of achieving a measure of harmonization in the decisions of tribunals,

rather than remedy the damage after it has occurred, it is more sensible to ad-
dress the problem of inconsistency through preventive action. A method to
secure the coherence of the case law that has been remarkably successful is to al-
low for preliminary rulings while the original proceedings are still pending.
Under such a system a tribunal would suspend proceedings and request a ruling
on a question of law from a body established for that purpose.28

15. Preliminary rulings could be, in Schreuer’s opinion, useful whenever a funda-
mental issue of investment treaty application arises or where a tribunal wants to de-
part from a clear line of precedents.29 For the purpose of preliminary rulings, a
central and permanent body able to give preliminary rulings could be established.

I.C. Object and scope of the present article

16. The first goal of the present article is to specifically analyse the ways to solve the
problem of coherence, both within international investment law (for practical reasons
we will refer, in this regard, to internal coherence) and in the relationship with general
international law (that we will call external coherence).30 Such an analysis, which will

Potestà, The Composition of a Multilateral Investment Court and of an Appellate
Mechanism for Investment Awards (2017), (www.uncitral.org/pdf/english/work
inggroups/wg_3/CIDS_Supplemental_Report.pdf). In the present paper, however,
the author will only refer to the former of the two reports (the latter being outside
the scope of the present analysis).

28 Christoph Schreuer, Preliminary Rulings in Investment Arbitration (2008), 2
(www.univie.ac.at/intlaw/prel_rul_article.pdf).

29 The concept of preliminary rulings in international law has been analysed in-depth
by Roberto Virzo, The Preliminary Rulings Procedures at International Regional
Courts and Tribunals, 10 The Law & Practice of International Courts and
Tribunals (2011), 285.

30 With the word “coherence” we do not mean coincidence of outcomes of the various
decisions. Arbitration is (and shall remain) a method of dispute settlement based on
ad hoc tribunals constituted on the basis of the needs of the parties in a specific case
and free to apply the proper law of the case without suffering conditioning from the
work of other tribunals. What we mean when we say that international investment
law shall be applied coherently is that tribunals cannot decide a case simply ignoring
what other tribunals have done and cannot avoid taking into account the framework in
which they operate. In this regard, see also art 2 of the Tokyo Resolution by the
Institut de Droit International, above n.14, according to which “[c]onsistency of so-
lutions in investment arbitration contributes to legal certainty for all actors in-
volved”, but “[t]he quest for consistency does not require the mechanical application of
prior practice without regard to the particular circumstances of the case or the need for
the interpretation and development of the law” (emphasis added). As stated by
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be carried out by adopting the approach to necessity in the Argentinean disputes as
case study, is still necessary in light of the fact that, from the papers that have tried to
address the criticisms to international investment law, it clearly emerges that coher-
ence is still an unresolved issue, due to the fact that arbitrators have not yet found an
univocal criterion to ensure coherence among investment awards.

17. In light of the analysis of current status of the issue of coherence in interna-
tional investment law, we will discuss whether the objective of ensuring a consistent
case-law requires a great structural reform of the system (in one of the forms men-
tioned above) or whether such a goal can be reached by adjusting the current frame-
work of international investment law and arbitration.

18. Starting from the assumption that a perfect and universally accepted method of
dispute settlement does not exist,31 this article tries to address the issue of coherence
without necessarily encouraging the idea of a structural reform32 and by centralizing
the role of arbitrators as the main actors responsible for granting the functioning of
investment arbitration.33 It is the present Author’s view that, as demonstrated by the
2016 Awards mentioned in this work, arbitral tribunals are putting in place some
self-adjustment mechanisms which, if consolidated, could—alone—solve many of
the problems which investment arbitration is facing.34

19. Section II of this article will start by very briefly analysing the issue of necessity
in customary international law and international investment law (II.A.) and the appli-
cation of the doctrine of state of necessity in Argentinean cases (II.B.), in order to high-
light the relevance of the problem and its drawbacks on the perception of legitimacy of
the method of dispute settlement. Section III will offer a conceptualization of interna-
tional investment law in order to understand whether coherence is actually required in
international investment law. We will, first of all, reject the approach according to
which there is no system in international investment law and therefore it would not be
required that tribunals be coherent with each other (III.A.), and the position of those

Philippa Webb, Factors influencing fragmentation and convergence in international
courts, in: Mads Andenas, Eirik Bjorge (eds.), A Farewell to Fragmentation
(Cambridge University Press, 2016), 146, 151, “[c]onvergence does not equate to
uniformity; as long as disparities in treatment of the same or similar legal issues are
explained and justified, the end result can still be convergence”.

31 See Charles N. Brower and Stephan W. Schill, Is Arbitration a Threat or a Boon to
the Legitimacy of International Investment Law?, 9 Chicago JIL (2009), 471, 479.

32 Bernardini, above n.23, 44-48. The idea to apply “system-internal approaches” is
also fostered by Schill, Enhancing International Investment Law’s Legitimacy:
Conceptual and Methodological Foundations of a New Public Law Approach,
52 Virginia JIL (2011), 57, 61.

33 See Eduardo Savarese, La nozione di giurisdizione nel sistema ICSID (Editoriale
Scientifica, 2012), 227.

34 See, more generally, Giovanni Zarra, The Relevance of State Interests in Recent
ICSID Practice, 26 Italian IYL (2017), 487.
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who consider international investment law as a self-contained regime (III.B.). Finally,
we will try to demonstrate that international investment law is to be considered as a
network of treaties and tribunals which cannot operate disregarding one another and
other branches of international law (III.C.). In light of this conceptualization, we will
try to assess the proposed reforms of international investment law and arbitration
(Section IV); while, in this Author’s opinion, this risks generating more uncertainties
than benefits, it is a fact that the establishment of such mechanisms faces several legal
problems which are extremely difficult to overcome. It is, therefore, our opinion that
coherence (both from the internal point of view and from the external) could be
reached by adjusting the current legal framework through a centralization of the role
of arbitrators as guarantors of the consistency of the system (Section V).

II. An example of the inconsistency issue: The issue of state of
necessity in investment arbitration
II.A. The background of the issue of necessity in international investment law
and the Argentinean cases

20. The possibility to invoke necessity as a circumstance precluding wrongfulness in
international law is recognized by Art. 25 of the ILC Draft Articles on State
Responsibility. It provides that:

(1) Necessity may not be invoked by a State as a ground for precluding the
wrongfulness of an act not in conformity with an international obligation of
that State unless the act:
(a) is the only way for the State to safeguard an essential interest against a

grave and imminent peril; and
(b) does not seriously impair an essential interest of the State or States towards

which the obligation exists, or of the international community as a whole.
(2) In any case, necessity may not be invoked by a State as a ground for preclud-

ing wrongfulness if:
(a) the international obligation in question excludes the possibility of invok-

ing necessity; or
(b) the State has contributed to the situation of necessity.

21. First of all, it is to be noted that the legal status of such a defence in interna-
tional law has always been an issue. While today the majority of scholars and arbitral
tribunals tend to consider Art. 25 as an expression of customary international law
(and that—therefore—it can also been applied in international investment law),35

35 The opinion is mainly based on what was stated by Roberto Ago, according to
whom “the concept of ‘state of necessity’ is far too deeply rooted in the

Zarra, The Issue of Incoherence in Investment Arbitration 147

Downloaded from https://academic.oup.com/chinesejil/article-abstract/17/1/137/4964724
by UNIVERSITA' DEGLI STUDI DI NAPOLI FEDERICO II user
on 02 May 2018



there is still an authoritative author saying that the requirements to discuss about a
custom (i.e. diuturnitas and opinio juris sive necessitatis) have not been met by
necessity.36

22. However, even if one would be willing to accept that necessity as enshrined by
Art. 25 reflects customary international law, there are still many unresolved issues
concerning the way in which such a defence is to be applied in international invest-
ment law.

23. The first of them regards the possibility that a very grave economic crisis can
be equated to a state of necessity in accordance with international law. While, in prin-
ciple, it cannot be excluded that “the very existence of a State is endangered”37 by an
economic crisis, it is to be highlighted that such a circumstance is extremely difficult
to realize in practice.38

24. In addition, assuming that an economic crisis can be considered as a source of
necessity in accordance with international law, it is to be noted that the requirements
set forth by the provision of Art. 25 of the ILC Draft Articles can be interpreted in
different ways. Hence it is not easy to understand how much a tribunal can, e.g.,
investigate whether the adoption of measures which caused damages to an investor
was the only possible way of facing the crisis (the so-called “only way requirement”)

consciousness of the members of the international community and of individuals
within States. If driven out of the door it would return through the window, if need
be in other forms.” See Addendum to Eighth Report on State Responsibility by Mr.
Roberto Ago, UN Doc. A/CN.4/318/ADD.5-7, in: ILCYB (1980), 51. See also,
e.g. (and also for the case law and authors there cited), Di Benedetto, above n.17,
168-172; Marie Christine Hoelck Thjoernelund, State of Necessity as an
Exemption from State Responsibility for Investments, 13 Max Planck UNYB
(2009), 423; Elizabeth A. Martinez, Understanding the Debate Over Necessity:
Unanswered Questions and Future Implications of Annulments in the Argentine
Cases, 23 Duke Journal of Comparative & International Law (2012), 149; Cynthia
C. Galvez, “Necessity”, Investor Rights, and State Sovereignty for NAFTA
Investment Arbitration, 46 Cornell International Law Journal (2013), 143; Kelley
Chubb, The “State of Necessity” Defense: A Burden, Not a Blessing to the
International Investment Arbitration System, 14 Cardozo Journal of Conflict
Resolution (2013), 531. See also the authors reported by Giancarlo Scalese, La rile-
vanza delle scusanti nella teoria dell’illecito internazionale (Editoriale Scientifica,
2008), 132, who—however—at 136 has put such a conclusion into question.

36 See Benedetto Conforti, Diritto Internazionale (Editoriale Scientifica, 2015), 400-
401. On this matter see also Massimo Israel Iovane, L’influence de la multiplication
des jurisdictions internationals sur l’application de droit international, 383 Recueil
des cours (2017), 249, 397.

37 Affaire de l’Indemnité Russe (Russian Indemnity Case), 11 United Nations Report
of International Arbitral Awards (1912), 443.

38 The issue is analysed by Attila Tanzi, Sull’insolvenza degli stati nel diritto internazio-
nale, 95 Rivista di diritto internazionale (2012), 66.
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or whether the State contributed to the generation of the crisis. In this regard, the
main problem is to understand whether tribunals shall be deferent39 with regard to
State choices or whether they should second-guess all that has been done by them
prior to and after the economic crisis.40

25. Finally, provided that all the above requirements are satisfied, it is to be under-
stood how state of necessity as allegedly regulated by customary international law re-
lates to BIT clauses which allow States to take certain measures (potentially giving rise
to violations of investors’ rights) in circumstances where their essential interests risk
being prejudiced. The question is whether—in presence of a such BIT clause—a
Tribunal can evaluate the legitimacy of a State’s conduct only on the basis of the
treaty provision, or if it shall consider the BIT wording jointly with (and in light of)
the customary necessity defence.41 In this regard, it is also to be noted that BIT
clauses setting forth non-precluded measures usually tend to mirror the provision of
Art. XX of the GATT (on general exceptions).42 It is therefore worth also inquiring
whether the case law and scholarship surrounding the last mentioned treaty rule can
be used in order to explain the meaning of BIT clauses and their relationship with
customary international law.43

26. All the above issues, which are still mostly unresolved,44 were realized in the in-
vestment cases which concerned Argentina and were decided in the last decade.

39 For an analysis of the concept of deference in investor-State arbitration see Stephan
W. Schill, Deference in Investment Treaty Arbitration: Re-conceptualizing the
Standard of Review, 3 Journal of International Dispute Settlement (2012), 577.

40 All the above issues are analysed by August Reinisch, Necessity in Investment
Arbitration, in: Ige F. Dekker, Ellen Hey (eds.), 41 Netherlands Yearbook of
International Law (Asser-Springer, 2010), 137, 152-155.

41 See Katia Yannaca-Small, Essential Security Interest under International Investment
Law, in: OECD (ed.), International Investment Perspectives: Freedom of
Investment in a Changing World (OECD, 2007), 93.

42 See, in this regard, Ming Du, The Necessity Test in World Trade Law, What
Now?, 15 Chinese JIL (2016), 817.

43 See Giorgio Sacerdoti, BIT Protections and Economic Crises: Limits to Their
Coverage, the Impact of Multilateral Financial Regulation and the Defence of
Necessity, 28 ICSID Review—Foreign Investment Law Journal (2013), 351.

44 This is testified by the fact that later decisions concerning the Argentinean crisis
have not furthered the debate on the matter. See Total S.A. v. Argentine Republic,
ICSID Case No. ARB/04/01, Decision on Annulment (1 February 2016),
paras.229-239; Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia
Ur Partzuergoa v. The Argentine Republic, ICSID Case No. ARB/07/26, Award (8
December 2016), para.684 and ff.; EDF International S.A., SAUR International
S.A. and Leon Participaciones Argentinas S.A. v. Argentine Republic, ICSID Case
No. ARB/03/23, Annulment Proceedings Decision (5 February 2016), para.281 ff.
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27. As is very well known, at the beginning of the present century Argentina faced
a big economic crisis that led to the issuance of the so-called “Emergency Law” of 6
January 2002. This law disconnected the value of the Argentinean Peso from the
value of the US Dollar and conducted to the deprivation of the economic value of the
interests of foreign investors, who had started economical activities in Argentina on
the basis of the connection that Argentinean law operated between those two curren-
cies.45 The damaged investors, as a consequence, started ICSID proceedings against
Argentina under the relevant BIT or state contract.

28. For the sake of the present article we will take into consideration only some of
the several proceedings started against Argentina, namely CMS v. Argentina,46 LG&E
v. Argentina,47 Continental Casualty Company v. Argentina,48 Enron v. Argentina49

and Sempra v. Argentina,50 all started on the basis of the arbitration clause contained
in the aforementioned USA-Argentina BIT.

29. The BIT, at article XI, contains a provision stating: “This Treaty shall not pre-
clude the application by either Party of measures necessary for the maintenance of

45 For a detailed factual analysis of the circumstances which lead to the economic crisis
in Argentina and of the measures adopted by the Government, see Mara Valenti, Lo
stato di necessità nei procedimenti arbitrali ICSID contro l’Argentina: due soluzioni
contrapposte, 102 Rivista di diritto internazionale (2008), 114.

46 CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No
ARB/01/8, Award (12 May 2005). The decision has then been subject to (unsuc-
cessful) annulment proceedings; see Decision of the Ad Hoc Committee on the
Application for Annulment of the Argentine Republic (25 September 2007). In this
regard see Massimo F. Orzan, Il caso CMS Gas Transmission Company e lo stato di
necessità economica nel diritto internazionale, 20 Diritto del commercio internazio-
nale (2007), 251.

47 LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v. The
Argentine Republic, ICSID Case No ARB/02/1, Decision on Liability (3 October
2006). In this regard see Stephen W. Schill, International Investment Law and Host
State’s Power to Handle Economic Crises: Comment on the ICSID Decision in
LG&E v. Argentina, 24 Journal of International Arbitration (2007), 265.

48 Continental Casualty Company v. The Argentine Republic, ICSID Case No ARB/
03/9, Award (5 September 2008). Also this decision has been then subject to annul-
ment (unsuccessful) proceedings; see Decision on the Application for Partial
Annulment of Continental Casualty Company and the Application for Partial
Annulment of the Argentine Republic (16 September 2011).

49 Enron Corporation and Ponderosa Assets, L.P. v. The Argentine Republic (also
known as: Enron Creditors Recovery Corp. and Ponderosa Assets, L.P. v.
The Argentine Republic), ICSID Case No ARB/01/3, Award (22 May 2007) and
Decision for the Application for Annulment of the Argentine Republic
(30 July 2010).

50 Sempra Energy International v. The Argentine Republic, ICSID Case No ARB/02/
16, Award (28 September 2007) and Decision on the Argentine’s Republic
Application for Annulment of the Award (29 June 2010).
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public order, the fulfilment of its obligations with respect to the maintenance or resto-
ration of international peace or security, or the protection of its own essential security
interest”.51

30. On the basis of this provision and of article 25 of ILC Articles on State respon-
sibility in all the aforementioned disputes, Argentina claimed that the measures it
adopted following the economic crisis were dictated by a state of necessity which pre-
cluded wrongfulness and (jointly or alternatively) were to be considered as non-
precluded measures in accordance with the BIT wording. These circumstances ex-
empted the host State from the payment of the indemnity to foreign investors.

II.B. The incoherent application of the necessity defence in the ICSID
decisions on the Argentinean crisis

31. In light of the above extremely complicated framework, it is not by chance that
the Tribunals (and the ad hoc committees) reached very different conclusions on the
issue of necessity. Furthermore, and—for what is presently of interest—most impor-
tantly, some of them completely failed to mention the conclusions reached by the
others, notwithstanding the circumstance that the factual framework at the basis of
the disputes was almost identical (e.g. the LG&E Tribunal departed from the results
reached by the CMS Tribunal 15 months earlier without even mentioning the CMS
award).52

32. In brief, four Tribunals (CMS, LG&E, Enron and Sempra) stated that it was
possible to invoke necessity in situations of economic crisis and that article XI of the
BIT shall be applied jointly with article 25 of the ILC Articles (which the Tribunals
impliedly equated to customary international law). They reached—however—
different conclusions with regard to the issue whether the requirements set forth by
the ILC Draft Articles had been satisfied. The CMS, Enron and Sempra Tribunals ar-
gued that Argentina contributed to the generation of the economic crisis and, further-
more, the State had other ways to face the financial difficulties (such ways being able

51 It has been doubted whether such provision was similar to the one contained in Art.
5(3) of the France-Argentina BIT, providing that : “Les investisseurs de l’une des
Parties contractantes dont les investissements auront subi des pertes dues à la guerre
ou à tout autre conflit armé, révolution, état d’urgence nationale ou révolte survenu
sur le territoire ou dans la zone maritime de l’autre Partie contractante, bénéficient,
de la parte de cette dernière, d’un traitement non moins favorable que celui accordé
à ses propres investisseurs ou à ceux de la nation la plus favorisée”. Such a conclusion
has been however excluded by the EDF, SAUR and Leon Ad Hoc Committee, n.44
above, para.310, in which it has been stated that the France-Argentina BIT provi-
sion regards only cases of non-discrimination.

52 See August Reinisch, Necessity in International Investment Arbitration—An
Unnecessary Split of Opinions in Recent ICSID Cases?, 8 Journal of World
Investment & Trade (2007), 191.
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of generating less prejudice to foreign investors). They considered, therefore, that the
Respondent State was not in the position to have recourse to necessity. Contrariwise,
the LG&E Tribunal found that Argentina was facing a state of necessity from
1 December 2001 to 26 April 2003. Hence, Argentina was exempted to pay indem-
nity to the investor for the period it was facing the state of necessity.53

33. The CMS ad hoc committee, even if it refused to annul the award,54 however,
stated that the Tribunal misunderstood the scope and function of article XI of the
BIT when it equated that provision to customary law as expressed by article 25 of the
ILC Articles. Article XI of the BIT was to be considered as a (positive) threshold re-
quirement, the recourse to which is useful for understanding whether the BIT is ap-
plicable, while Art. 25 of the ILC Articles is a negative provision, which comes into
play only after a violation of international law has been ascertained.55 A similar legal
path was followed by the Sempra ad hoc committee.

34. On the contrary, the Enron ad hoc committee said that the Tribunal was enti-
tled to equate article XI of the BIT and customary international law, but argued that

53 It is interesting to note that recently another Tribunal found that Argentina—when
promulgating the emergency measures—was in a State of Necessity in accordance
with international law. See, Urbaser, Award, above n.44, para.710 where the
Tribunal noted that the economic crisis which was faced by Argentina was caused
by both internal and external factors. “However, this is not sufficient to demonstrate
that the Argentine Government made a contribution to the state of necessity of such
a nature and importance that would preclude Respondent from invoking this de-
fense”. Moreover, at para.717, the Tribunal noted that “Respondent has made more
than a prima facie showing that the emergency measures taken were the only ones
available to the Argentine Government at the time, taking into account the extreme
economic, institutional and social disturbances suffered by the country and its popu-
lation”, while claimant did not offer contrary evidence.

54 This was due to a strict interpretation of article 52 of the ICSID Convention. On
the different possible interpretations of article 52 of the ICSID Convention see R.
Doak Bishop and Silvia Marchili, Annulment under the ICSID Convention
(Oxford University Press, 2012); Silvia Marchili and Sara McBrearty, Annulment of
ICSID Awards: Recent Trends, in: Crina Baltag (ed.), ICSID Convention after
50 Years: Unsettled Issues (Kluwer Law International, 2016), 427; Irmgard
Marboe, ICSID Annulment Decisions: Three Generations Revisited, in: Christina
Binder, Ursula Kriebaum, August Reinisch and Stephan Wittich (eds.),
International Investment Law for the 21st Century: Essays in Honour of Christoph
Schreuer (Oxford University Press, 2009), 200.

55 CMS Annullment, above n.46, para.129. A similar legal path has been followed in
BG Group v. Argentina, UNCITRAL, Award (24 December 2007), para.388. The
Tribunal noted that necessity, according to Art. 25 of the ILC articles, may be in-
voked only in relationships between States and therefore would be inapplicable in
investment arbitration.
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it failed in correctly interpreting the requirements set forth by Art. 25 of the ILC
Draft Articles. For this reason, the committee annulled the award.56

35. Finally, applying a completely different line of reasoning, the Continental
Casualty Company Tribunal, first of all, accepted the CMS ad hoc committee’s conclu-
sion that article XI of the BIT is autonomous from customary international law. The
Tribunal, then—without giving any further particular explanation and probably due
to the fact that its President had been a member of the WTO Appellate Body—at
para. 192 stated that,

Since the text of Art. XI derives from the parallel model clause of the U.S. FCN
treaties and these treaties in turn reflect the formulation of Art. XX of GATT
1947, the Tribunal finds it more appropriate to refer to the GATT and WTO
case law, which has extensively dealt with the concept and requirements of ne-
cessity [. . .] rather than to refer to the requirement of necessity under customary
international law.

36. The Tribunal, therefore, found that Argentina was indeed facing a state of ne-
cessity according to the WTO approach and dismissed all except one of the investor’s
claims.57 This Award has been identified as “the first example of adjudicatory cross-
fertilization in international economic law”.58 It has, however, been strongly criticized
by authoritative scholars.59

37. As is foreseeable, very different (and irreconcilable) opinions on the outcome
of the above cases can also be found in scholarship related to the above decisions.60

56 See, for a comment on the CMS, Sempra and Enron ad hoc committee’s decisions,
Promod Nair and Claudia Ludwig, ICSID annulment awards: the fourth genera-
tion? (2011) (www.lexology.com/library/detail.aspx?g¼7218cb56-7a64-426f-8cc0-
8475303444e6).

57 For a brief analysis of the case, see Jose E. Alvarez and Tegan Brink, Revisiting the
Necessity Defence, in: Karl P. Sauvant (ed.), Yearbook on International Investment
Law & Policy 2010-2011 (Oxford University Press 2012), 315, 320-325. For a
comparison of the necessity defense in international investment law and WTO law,
see Andrew D. Mitchell, Caroline Henckels, Variations on a Theme: Comparing
the Concept of “Necessity” in International Investment Law and WTO Law, 14
Chicago JIL (2013), 93.

58 August Reinisch, above n.40, 152.
59 Alvarez and Brink, above n.57, 325.
60 In this regard, note—inter alia—Alvarez and Brink, above n.57, 325-358, who

made an extensive critique to the Continental Casualty Company award and who
strongly disagrees with Alec Stone Sweet, Investor-State Arbitration:
Proportionality’s New Frontier, 4 Law and Ethics of Human Rights (2010), 47, 68-
69. A strong critique to the CMS, Sempra and Enron awards has been made by
William W. Burke-White and Andreas Von Staden, Investment Protection in
Extraordinary Times: The Interpretation and Application of Non-Precluded
Measures provisions in Bilateral Investment Treaties, 48 Virginia JIL (2008), 307.
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38. For what is here of interest, the awards regarding the necessity defence in the
Argentinean cases represent one of the clearest examples of how, by adopting incon-
sistent approaches, Tribunals can generate criticisms and mistrust towards investment
arbitration. It is indeed undeniable that if—without a meaningful explanation—the
same issue is decided oppositely by two adjudicative bodies, the adjudicators will lose
their credibility and also the legitimacy of the entire mechanism of dispute settlement
can be put into question.

III. Is international investment law a system?—some thoughts on
the conceptualisation of international investment law
39. In the opinion of the present author,61 from the point of view of methodology,
prior to discussing the necessity of structural reforms in investment arbitration, one
should ascertain whether, in investment arbitration, a certain degree of orderliness is
required and, therefore, if coherence and consistency shall be ensured and what de-
gree of coherence is required by investment tribunals. This analysis is particularly sig-
nificant with regard to the possible necessity of an appeal mechanism of general
application, which seems to be adequate in a system such as the WTO, which—for
its marked systemic features—is often equalized to an autonomous area of interna-
tional law.62 Indeed, if it is ascertained that systemic features—even if embryonic in
status—are lacking, investment arbitration tribunals will appear (and, actually, shall
be considered) only as unrelated entities which move in different directions without
regard for each other and not needing any sort of interaction. It will be therefore use-
less to search for ways of ensuring consistency between arbitral awards. If, contrari-
wise, we are able to ascertain that systemic features are present in investment
arbitration, we will be able to determine which degree of coherence is required to de-
cision makers and whether such a consistency cannot be granted by the current sys-
tem of dispute resolution and, hence, a structural reform of it is required.

40. As a preliminary remark, it shall be noted that there is no agreement even on
the definition of a legal system.63 As a consequence, international investment law
might be considered as a system according to certain definitions but not according to
other definitions.

41. For reasons of simplicity, we will adopt as a parameter only one definition for
the word “system”, which seems to be broad enough to constitute a point of reference

61 As already stated in Giovanni Zarra, Parallel Proceedings in Investment Arbitration
(Giappichelli—Eleven International Publishing, 2017), 25 and ff.

62 See, concerning the debate on fragmentation, below Part III.B.
63 Yuval Shany, The Competing Jurisdictions of International Courts and Tribunals

(Oxford University Press, 2003), 87 ff., has examined the different theories of sev-
eral very authoritative scholars, such as Hart, Kelsen, Raz, Romano and Abi-Saab.
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for the present research. According to Yuval Shany, “a system can be defined as a pur-
poseful arrangement or constellation of interrelated elements or components, which
cannot accurately be described and understood in isolation from one another”.64

42. In light of such a definition, we will now try to assess the various existing con-
ceptualisations of international investment law in order to determine whether a cer-
tain degree of orderliness exists in such an area of law and whether this, in turn,
requires coherence among tribunals.

III.A. International investment law as a patchwork of treaties and tribunals

43. As noted by Prof. Saverio Di Benedetto, at first glance,

the image which best synthesizes [international investment law and arbitra-
tion] is that of a patchwork, given its fragmentation into a multiplicity of au-
tonomous legal instruments and, by the same token, the settlement of invest-
ment disputes by independent investment tribunals. This patchwork
provides [the] notion of fragmentation in the international law on foreign in-
vestments, and if taken to its extreme consequences, would even prevent schol-
ars from construing international investment law in a unitary manner [empha-
sis added].65

44. Such a description seems to perfectly suit the reality if one thinks of the more
than 3000 BITs in force and the ad hoc nature of all investment tribunals, constituted
for solving a single dispute.66 Indeed, if one just thinks that decisions usually are

64 Shany, above n.63, 87.
65 Di Benedetto, above n.17, 22 (who, however, has criticized this approach).

Similarly it has been stated that “international investment law [. . .] is not a ‘system’
in the sense in which most national legal regimes are. Substantively, there is no com-
prehensive multilateral investment treaty to which sovereigns can accede. Almost all
investment treaties are negotiated between two sovereigns, and at present there are
over three thousand bilateral investment treaties. [. . .] The decentralized nature of
the dispute resolution of choice, arbitration, also contributes to the picture of frag-
mentation”. See Irene M. Ten Cate, The Costs of Consistency: Precedent in
Investment Treaty Arbitration, 51 Columbia Journal of Transnational Law (2013),
418, 425. The “patchwork” nature of BITs has been also sustained by Bernard
Kishoiyian, The Utility of Bilateral Investment Treaties in the Formulation of
Customary International Law, 14 Northwestern JIL and Business (1993), 327,
372-375, who stated that—notwithstanding the existence of certain principles com-
mon to all BITs—“a close analysis of the various BITs [. . .] has revealed that there
is not sufficient consistency in the terms of the investment treaties to find in them
support for any definite principle of customary international law”.

66 See Anna Joubin-Bret, The Governing Diversity and Inconsistency in the IIA
System, in: Sauvant (ed.), above n.6, 137-139.
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made by ad hoc tribunals established for the express purpose of the dispute at hand,67

the direct consequence is that each arbitral award needs to carry out its work within
the strict limits of the factual framework of the case and of the wording of the under-
lying treaty.68 As stated by the AES Tribunal, in principle “each tribunal is sovereign,
and may retain [. . .] a different solution for resolving the same problem”.69

45. There are some obiter dicta which seem to point towards this opinion. In SGS
v. Philippines,70 the Tribunal started its reasoning by recalling that the ICSID
Convention provides only that awards rendered under it are “binding on the parties”
according to Article 53(1) of the Washington Convention. In the Tribunal’s view,
this provision may be read in the sense that, although different tribunals constituted
under the ICSID system should in general seek to act consistently with each other,
every tribunal shall exercise its competence in accordance with the applicable law,
which will by definition be different for each BIT and each Respondent State.
Furthermore, the Tribunal noted that there is no doctrine of precedent in interna-
tional law, i.e. a rule of the binding effect of a single decision. There is no hierarchy of
international tribunals, and even if there were, there is no good reason for allowing
the first tribunal in time to resolve issues for all later tribunals. Likewise, in Joy

67 Sornarajah, above n.8, 41. See also Vid Prislan, Non-investment obligations in in-
vestment treaty arbitration: towards a greater role for states?, in: Freya Baetens (ed.),
Investment Law within International Law: Integrationist Perspectives (Cambridge
University Press, 2013), 450, 455, who underlined the risk of applying the ad hoc,
private and inter partes model of dispute settlement of international commercial ar-
bitration in investment arbitration, which—by nature—involves different (public)
policy considerations. See, on the different backgrounds required to arbitrators in
commercial and investment arbitration, Karl-Heinz Böckstiegel, Commercial and
Investment Arbitration: How Different are they Today? The Lalive Lecture 2012,
28 Arbitration International (2012), 577, 582.

68 Joubin-Bret, above n.66, 139. In this regard, as has been written by Webb, above
n.30, 149, it is very significant according to which “[a]rbitral tribunals usually exist
only for the purposes of the specific dispute; the tribunal disbands once the case is
over and the award rendered. The registries, arbitrators, and applicable rules vary
from case to case. There is inconsistent publication of pleadings and reporting of
awards, which hinders the accumulation of a body of jurisprudence that may be re-
ferred to by parties and arbitrators. All these factors contribute to a sense of deciding in
a vacuum rather than as part of an international legal system” (emphasis added).
However, the same author, at 149, acknowledges that also ad hoc tribunals could
start having perspective and a long-term view by adopting reasoning apt to being
adopted also in future cases.

69 AES Corp. v. Argentine Republic, ICSID Case No ARB/02/17, Decision on
Jurisdiction (26 April 2005), para.30. However, it should be noted that, notwith-
standing this statement, the AES Tribunal applied a different approach, quite
favourable to arbitral precedent.

70 ICSID Case No. ARB/02/6, Decision on Jurisdiction (24 January 2004), para.97.
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Mining Machinery Limited v. Arab Republic of Egypt71 the Tribunal stated that it was
not called upon to sit in judgment on the views of other tribunals. It is only called to
decide this dispute in light of its specific facts and the law. Most recently, the same
position has been taken with very clear words in Garanti Koza LLP v.
Turkmenistan,72 where it was said that: “The Tribunal cites to the decisions of other
tribunals in other investment treaty cases where such decisions help to explain a
point, to clarify a concept of international law, or to illustrate how similar issues have
been resolved in other cases, but the Tribunal is not in any way bound by such
decisions.”

46. In a framework like this, obviously, there would be need neither for coherence
(both internal and external) nor for a reform of the investor State dispute settlement
mechanism. Every tribunal should carry out its task even ignoring what other tribu-
nals do! This idea would be welcomed by scholars who think that the task of arbitra-
tors is to do justice in the single case at hand and that tribunals should not care about
ensuring the predictability of their decisions.73 This outcome would be justifiable
also in light of the fact that, as it has been noted, the constraints imposed by coher-
ence “are in tension with key characteristics of arbitration, including the high level of
party control over the appointment of the tribunal and over the management of the
entire proceedings”.74 According to this opinion, there is the risk that an arbitrator
might decide to follow precedents that he believed do not reflect the best interpreta-
tion of the law. This would run against the idea that in investment arbitration there is
no systemic reason to believe that any one tribunal has greater expertise than others
and therefore it would be unjustified to give deference to what has been done by other
arbitrators.75 In conclusion, it is argued that inconsistency is valuable because “it
keeps the investment arbitration community vigilant and contributes to the develop-
ment and refinement of substantive and procedural standards”.76

47. In light of these opinions, the reasoning of the LG&E Tribunal, which has
reached its conclusions while simply ignoring the already issued CME award, would

71 ICSID Case No. ARB/03/11, Award (6 August 2004), para.80.
72 ICSID Case No. ARB/11/20, Award (19 December 2016), para.149.
73 See Thomas Schultz, Against Consistency in Investment Arbitration, King’s College

London Dickinson Poon School of Law Legal Studies Research Paper Series, paper
no. 2013-3 (2013), (papers.ssrn.com/sol3/papers.cfm?abstract_id¼2318358). See
also Ten Cate, above n.65, 420.

74 Ten Cate, above n.65, 422.
75 Ten Cate, above n.65, 443.
76 Ten Cate, above n.65, 471. This approach seems to be shared also by Christopher

Greenwood, Unity and diversity in international law, in: Andenas, Bjorge (eds.),
above n.30, 37, 53 when he says that every BIT has its own meaning and “it is quite
wrong to treat the language of BITs simply as ‘boilerplate’ texts which must neces-
sarily be given a single, unified meaning”.
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be fully justifiable: an ad hoc tribunal would not have any duty to take into account
what has been done by other tribunals and, on that basis, to explain why it has (legiti-
mately) reached different conclusions.77

48. This approach is to be rejected. Firstly, as better discussed below, it reflects
neither what is usually done by Tribunals nor the opinion of scholars recognizing a
certain degree of coherence in international investment law and awards.78

Secondly, and most importantly, this approach runs against the legitimacy of inter-
national investment law,79 by enhancing a perception of inequality of the parties
in different disputes (which could be perceived to have been unjustifiably and
without explanation treated differently notwithstanding the equality of circum-
stances) and by undermining the credibility of the entire method of dispute settle-
ment, which could seem completely detached from the legal framework in which it
operates.80

III.B. International investment law as self-contained regime

49. A second and opposite approach to international investment law and arbitration
talks about investment treaty arbitration

as part of an autopoietic, self-referential, and normatively closed system of law that
overarches the myriad number of bilateral investment treaty relations, unites
them under common principles governing international investment relations,

77 See Judith Gill, Is There a Special Role for Precedent in Investment Arbitration?, 25
ICSID Review—Foreign Investment Law Journal (2010), 87, 88, who—even if ad-
mitting a certain degree of persuasiveness of previous awards—has stated that “[a]n
arbitral award will be valid even if it contains no references to any previous cases”. In
this regard it can be noted that it is undoubtedly true that the award will be valid. It
is, however, doubtful if this award will be legitimate.

78 In this regard it is sufficient to quote some words from August Reinisch, The
Proliferation of International Dispute Settlement Mechanisms: The Threat of
Fragmentation vs. the Promise of a More Effective System? Some Reflections from
the Perspective of Investment Arbitration, in: Isabelle Buffard, James Crawford,
Alain Pellet and Stephan Wittich (eds.), International Law between Universalism
and Fragmentation, Festschrift in Honour of Gerhard Hafner (Brill, 2008), 107,
123, according to whom “[i]n an almost schizophrenic fashion, international courts
and tribunals regularly first reject any stare decisis and then follow their own and
others’ precedents”.

79 Reinisch, above n.78, 119.
80 Frédéric G. Sourgens, Law’s Laboratory: Developing International Law on

Investment Protection as Common Law, 34 Northwestern JIL & Business (2014),
181, 186.
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and contributes to providing a legal framework for the functioning of the global
economic system [emphasis added].81

50. This idea, according to its proposers, is based on two main assumptions. First
of all, the existence of an autonomous regime for investment would be confirmed by
the (alleged) large use of precedents made by international investment tribunals.82

Secondly, the idea of international investment law as an autopoietic system is sup-
ported by the strong convergence in the application of the standards of treatment en-
capsulated in almost all BITs, the vague formulation of which has given a central role
to decision makers who—through the operation of precedent—have developed stan-
dards which are autonomous from specific BITs and have their own life.83

51. In this regard, it has been highlighted that the idea of a self-referential and nor-
matively closed system immediately leads us to think of international investment law
and arbitration as a self-contained regime, completely detached from the surrounding
framework of public international law.84 According to the International Law

81 Stephan W. Schill, The Multilateralization of International Investment Law (2014),
280-281. A similar approach has been proposed by Jeswald W. Salacuse, The
Emerging Global Regime for Investment, 51 Harvard JIL (2010), 427. Louis T.
Wells, The Emerging Global Regime for Investment: A Response, 52 Harvard
JIL—Online (2010), 42, has also sustained this opinion.

82 Stephan W. Schill, System-Building in Investment Treaty Arbitration and
Lawmaking, 12 German LJ (2011), 1083, 1096 and 1103. Salacuse, above n.81,
461 and 467.

83 Schill, above n.82, 1086 and 1092.
84 Di Benedetto, above n.17, 43-44. On the other hand, one could wonder whether

each BIT could be considered a system on its own. Such an idea, however, does not
find practical support. Indeed, an analysis of the case law reveals that it never hap-
pened that a certain case was decided only by making reference to the applicable
BIT: indeed, in order to justify their dicta, arbitral tribunals always make reference
to previous cases regardless of the BITs under which such cases have been decided,
but taking into account the interpretation that previous tribunals gave of the stan-
dard of treatment which is being applied. This is also due to the fact that the parties
usually, in their pleadings, refer to other cases without caring about the applicable
BIT. In this regard, it is useful to refer to Efraim Chalamish, The Future of Bilateral
Investment Treaties: A De Facto Multilateral Agreement, 34 Brooklyn JIL (2009),
353, according to whom BITs de facto constitute a multilateral agreement and the
standards encapsulated in each BIT are difficult to distinguish from similar stan-
dards set forth in other investment treaties. In this regard, Chalamish also talks
about “the multilateral dimension of bilateralism”. It is to be noted, however, that
the above consideration might change in the case where the investment court system
set forth in the CETA enters into force: in this case, a single tribunal will always ap-
ply the provisions of such a treaty and this could involve the creation of a body of
precedents related only to such a treaty, with the effect of generating a sort of
“CETA sub-system” within international investment law.
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Commission, the concept of self-contained regime “is used to refer to interrelated
wholes of primary and secondary rules, sometimes also referred to as ‘systems’ or ‘sub-
systems’ of rules that cover some particular problem differently from the way it would
be covered under general international law”.85 The concept of a self-contained regime
means that every system evolves so as to perpetuate itself and ensure its survival (auto-
poiesis).86 The whole picture of international law would, thus, result in the sum of
the various self-contained regimes that compose it; scholars talk, in this regard, of
“fragmentation” of international law.87

52. According to this approach, as is obvious, investment arbitral tribunals should
apply a very strong idea of internal coherence and ensure, save for rare exceptions,
consistency of outcomes among awards within the regime.88 This means, on the one
hand, that proposers of such an approach would be probably inclined to accept a
transformation of investor-State dispute settlement in a stable structure of dispute res-
olution, in which a single tribunal will be able to ensure consistency within the self-
contained regime. On the other hand, external coherence seems not to be a real issue
for the proposers of this approach, provided that every legal question is resolved
within the self-referential system.89 In the opinion of the present author, this ap-
proach is clearly expressed in the Saipem v. Bangladesh award, where it is said that an

85 International Law Commission, Fifty-eighth session, Fragmentation of
International Law: Difficulties Arising from the Diversification and Expansion of
International Law, Report of the Study Group of the International Law
Commission Finalized by Marti Koskenniemi (2006), 68. There are plenty of works
on fragmentation in general international law. It is obviously impossible to take into
account all of them in this article and, for this reason, the author will limit itself and
will mainly cite works somehow related to international investment law. The con-
cept of fragmentation, however, shall be distinguished by regionalism, on which see
Paolo Fois, Sulle pretese novità del regionalismo internazionale contemporaneo, 106
Rivista di diritto internazionale (2012), 5.

86 Anthony J. Colangelo, A Systems Theory of Fragmentation and Harmonization,
(2016), 2 (papers.ssrn.com/sol3/papers.cfm?abstract_id¼2754402).

87 A very recent paper on the subject is Harlan G. Cohen, Fragmentation, Dean Rusk
International Law Center, Research Paper Series, Paper 2016-12 (2016), 1
(ssrn.com/abstract¼2785719).

88 In the words of Stephan W. Schill, The Multilateralization of International
Investment Law: The Emergence of a Multilateral System of Investment Protection
on the Basis of Bilateral Treaties, Society of International Economic Law Online
Proceedings Working Paper No. 18/08 (2008), (papers.ssrn.com/sol3/
papers.cfm?abstract_id¼1151817&amp%3Brec¼1&amp%3Bsrc), 21, “precedent
has become both quantitatively as well as qualitatively the premier determinant for
the outcome of investor-State disputes”.

89 Support, in this regard, might be found in Bernhard von Pezold and others v.
Republic of Zimbabwe, ICSID Case No. ARB/10/15, Procedural Order No. 2 (26
June 2012), where the Tribunal stated that other areas of international law cannot
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investment Tribunal, “subject to compelling contrary grounds, has a duty to adopt so-
lutions established in a series of consistent cases” (emphasis added).90

53. By applying this theory to the abovementioned Argentinean cases, the hypo-
thetical result would most likely have been that the decisions of the tribunals should
have been based only on the interpretation of art XI of the USA-Argentina BIT. As a
consequence, first of all, reference to other regimes—such as WTO law—would have
not been welcome; thus the Continental Casualty Company award would not have
been an acceptable and legitimate one. Secondly, it is highly probable that also refer-
ence to customary international law would not have been seen with sympathy by the
supporters of international investment law as a self-contained regime.

54. However, the concept of self-contained regimes has been strongly criticized by
scholars, both in general terms and in particular, if applied to international invest-
ment law.

55. Generally speaking, it has been said that fragmentation is an illusion,91 and a
misnomer,92 because all the alleged regimes are founded on international law norms
and general international law is always called to fill-in lacunae of the various sys-
tems.93 It has even been said that “[i]t is doubtful whether such isolation is even pos-
sible: a regime can receive (or fail to receive) legally binding force (‘validity’) only by
reference to (valid and binding) rules and principles outside it” (emphasis in
original).94

56. In the opinion of this author there are certain specific issues that lead us to not
consider international investment law as an autonomous and self-referential system.

be taken into account in a BIT arbitration and that human rights law is not part of
the Tribunal mandate.

90 Saipem S.p.A. v. The People’s Republic of Bangladesh, ICSID Case No. ARB/05/
07, Decision on Jurisdiction (21 March 2007), para.67.

91 Pierre-Marie Dupuy, The Danger of Fragmentation or Unification of the
International Legal System and the International Court of Justice, 31 New York
University JILP (1999), 791, 796.

92 International Law Commission, above n.85, 100.
93 Benedetto Conforti, Il ruolo del giudice nel diritto internazionale, 1 European

Journal of Legal Studies (2007), 1, 2.
94 International Law Commission, above n.85, 100. A similar statement can be found

in Eirik Bjorge, The convergence of the methods of treaty interpretation: Different
regimes, different methods of interpretation?, in: Andenas, Bjorge (eds.), above
n.30, 498, 533. A different criticism can be found in Eyal Benvenisti, George W.
Downs, The Empire’s New Clothes: Political Economy and the Fragmentation of
International Law, 60 Stanford LR (2007), 595. These authors have stated that frag-
mentation is a sword used by powerful States in order to preserve their dominance.
Ignaz Seidl-Hohenveldern, International Economic Law (Springer, 1999), 1, has
ironically stated that fragmentation is only “a plea to increase the number of aca-
demic posts in the field of international law”.
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It is necessary, first of all, to highlight that—as the Argentinean cases on state of ne-
cessity demonstrate—the consistency of outcomes proposed by the regime proposers
has still not been reached in international investment law. Secondly, as will be seen
below,95 investment tribunals very often refer to general international law and other
fields of international law.96 This is—indeed—a logical conclusion in light of the
generalist background of many arbitrators,97 as well as in light of the circumstance
that the standards of treatment of foreign investments are undeniably related to gen-
eral international law.98 A third (and final) reason why it is not possible to talk about
international investment law as an autonomous regime is that, in the case of regime
failure (i.e. in the case where the remedies set forth in the self-contained regime fail in
their goals), general international law becomes applicable again. A clear example of
this is art 27, paragraph 1, of the ICSID Convention, according to which,

[n]o Contracting State shall give diplomatic protection, or bring an international
claim, in respect of a dispute which one of its nationals and another Contracting
State shall have consented to submit or shall have submitted to arbitration under
this Convention, unless such other Contracting State shall have failed to abide by
and comply with the award rendered in such dispute [emphasis added].

57. This means that, if there is not compliance with an ICSID award (i.e. regime fail-
ure), diplomatic protection (i.e. general international law) becomes applicable again.99

58. In light of the above, it is possible to conclude that—even if it is undeniable
that international investment law has developed a certain degree of specificity and co-
herence—it is not possible today to consider it as an autonomous system of law (i.e. a
self-contained regime).100

95 See below Part III.C.2.
96 Di Benedetto, above n.17, 54-71.
97 See Sourgens, above n.80, 204.
98 See, in this regard, Fulvio Maria Palombino, Fair and Equitable Treatment and the

Fabric of General Principles (Asser-Springer, 2018), 19-56, who—by examining the
various doctrinal positions in relation to the nature of the FET standard—has impli-
edly demonstrated that all these positions are somehow related to general interna-
tional law.

99 In light of the above it is not possible to share, in the present framework, the opin-
ion of Lorenzo Gradoni, Regime failure nel diritto internazionale (CEDAM, 2009),
337-342, according to whom every situation of failure is generally dealt with within
the single self-contained regime. The author, at 337, who does not consider interna-
tional investment law in his book, further states that there are no rules in (the en-
tirety of) international law dealing with a situation of regime failure. In light of what
is stated above (concerning art 27 of the ICSID Convention) this statement does
not seem convincing.

100 This position is also shared by Andrea K. Bjorklund, Investment Treaty Arbitral
Decisions as Jurisprudence Constante, in: Colin B. Picker, Isabella D. Bunn and
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III.C. International investment law as a network of Tribunals and BITs
which act as a part of international law

59. Having demonstrated that international investment law is neither a patchwork of
autonomous tribunals nor a self-contained regime, we will now try to conceptualise it as
a network of tribunals which act as part of the more general framework of international
law and which, therefore, cannot disregard what is done both by other investment tribu-
nals (internal coherence) and by other international courts (external coherence). This
opinion is the one that seems most supported by case law and scholarship.

III.C.1. Internal coherence
60. From the “internal” point of view it is undeniable that international investment
tribunals do not behave as if they are isolated from all other arbitration panels and
that, therefore, a certain degree of horizontal consistency exists between investment
decisions.101

61. In this regard, however, the starting point of the discussion is that no binding
precedent exists in international investment law. This is largely confirmed by the case
law. It is possible to mention, for example, what was stated by the arbitral Tribunal in
the LESI Astaldi102 case. In this award, notwithstanding the fact that the Tribunal
was the same as the LESI-DIPENTA103 case and the circumstance that the parties
had accepted that the documentation of the earlier proceedings could be considered
in the second dispute, the Tribunal stated that “la présente procedure est formelle-
ment indépendante de la première” and refused to consider the latter as a binding
precedent.104

62. Notwithstanding the above, arbitral tribunals seem to have today adopted the
so-called “taking into account approach” with regard to the issue of arbitral precedent
in international investment law.105 According to this approach, arbitral tribunals have

Douglas W. Arner (eds.), International Economic Law: The State and Future of the
Discipline (Bloomsbury, 2008), 265, 270, who stated that “it is perhaps overreach-
ing to suggest there is a ‘system’ of investment treaty arbitration at all”.

101 For a contrary opinion concerning the broader framework of international law see
Gal-Or, above n.18, 47-48.

102 LESI SpA et Astaldi SpA v. Algeria, ICSID Case No. ARB/05/3, Decision on
Jurisdiction (12 July 2006), para.56.

103 Consortium Groupement LESI-DIPENTA v. République algérienne démocratique
et populaire, ICSID Case No. Arb/03/8.

104 Other cases in which Tribunals have clarified that they are not bound by previous
awards are, inter alia, Saipem v. Bangladesh, above n.90, para.67; AES v. Argentina,
above n.69, para.30; Gas Natural SDG, SA v. The Argentine Republic, ICSID Case
No. ARB/03/10, Decision on Jurisdiction (17 June 2005), para.52.

105 Such an approach has been proposed and is strongly supported by Palombino, above
n.98, 143-160.

Zarra, The Issue of Incoherence in Investment Arbitration 163

Downloaded from https://academic.oup.com/chinesejil/article-abstract/17/1/137/4964724
by UNIVERSITA' DEGLI STUDI DI NAPOLI FEDERICO II user
on 02 May 2018



a functional duty to consider previous decisions on the same matter, even if they are
never bound by the decisions of previous tribunals. The rationale behind this ap-
proach is that arbitral tribunals have, on the one hand, a moral duty to meet the ex-
pectations of the parties generated on the basis of previous awards (such a duty being
based also on the arbitrators’ need to issue a decision that is justifiable and therefore
can be rationally accepted by the parties)106 and, on the other hand, a legal duty to is-
sue the most correct award for the case at hand. The taking into account approach is
perfectly represented by the EDF Annulment Decision, in which the Ad Hoc
Committee stated that “[w]hile there is no concept of binding precedent in ICSID ju-
risprudence, it is important that the Committee takes note of what other committees have
said in respect of the issues which it is now required to consider” (emphasis
added).107

63. The case law clearly shows that this approach—which is also adopted in several
other areas of international law108—is the one which best represents a balance among
the various decisions of arbitral tribunals on the issue of precedent. Indeed, this posi-
tion is confirmed by the fact that the taking into account approach has been adopted
by the drafters of the CETA as a solution to the problem of coherence in the case of
parallel arbitration proceedings which can have a “significant impact” on each
other.109

106 It has been correctly demonstrated that precedent has a social function. See Moshe
Hirsch, The Sociology of International Investment Law, The Hebrew University
of Jerusalem Research Paper No. 13-13 (2013), (ssrn.com/sol3/papers.cfm?
abstract_id¼2322328), 20. In the same vein see also W. Mark C. Weidemaier,
Toward a Theory of Precedent in Arbitration, 51 William and Mary Law Review
(2010), 1895, 1900.

107 EDF, SAUR and Leon, above n.44, para.295.
108 Palombino, above n.98, 143-144. This is evidenced by the recent ICJ Decision

Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Serbia), Judgment (3 February 2015), in which the ICJ, at
para.125 “recalls that, in its Judgment of 26 February 2007 in the Bosnia and
Herzegovina v. Serbia and Montenegro case, it considered certain issues similar to
those before it in the present case. It will take into account that Judgment to the ex-
tent necessary for its legal reasoning here. This will not, however, preclude it, where
necessary, from elaborating upon this jurisprudence, in light of the arguments of the
Parties in the present case” (emphasis added).

109 Article 8.24 of the text of the CETA provides that: “Where a claim is brought pur-
suant to this Section and another international agreement and: (a) there is a poten-
tial for overlapping compensation; or (b) the other international claim could have a
significant impact on the resolution of the claim brought pursuant to this Section,
the Tribunal shall, as soon as possible after hearing the disputing parties, stay its pro-
ceedings or otherwise ensure that proceedings brought pursuant to another international
agreement are taken into account in its decision, order or award” (emphasis added).
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64. Two subjects of international investment law, as demonstrated by recent case
law, are very significant with regard to the adoption of this approach. The reference
applies to the concept of abuse of process and annulment decisions. In both of these
areas, Tribunals have almost always referred to previous decisions in order to justify
the approaches they were assuming. In the very recent Transglobal v. Panama Award,
the Tribunal refused to assume jurisdiction on a claim started pursuant to an abuse of
the corporate structure of the Claimant (aimed at getting US nationality with the sole
aim of gaining advantage of the USA-Panama BIT). In doing so, in order to render
justifiable its decision, arbitrators have referred to the consistent line of decisions in
which the same approach was adopted.110 Similarly, in the recently issued annulment
decisions in Adem Dogan v. Turkmenistan111 and Postova Banka v. Greece,112 in order
to decline the request for annulment the ad hoc committees have referred to consis-
tent previous case-law which determined the scope of application of annulment
proceedings.

65. As it appears from the above-mentioned case law, the taking into account ap-
proach is a judge-made way of ensuring internal coherence in international invest-
ment law. It requires that tribunals do not ignore each other in order to give solid and
understandable legal basis to their conclusions.

66. In this regard, the proposed approach is to be distinguished from the one of
“jurisprudence constante” proposed by some authors, i.e. “a ‘persisting jurisprudence’
that secures ‘unification and stability of judicial activity’”.113 This approach seems to
be supported by decisions such as Saipem,114 which has stated that there is a duty to
follow precedents unless there are strong reasons not to do so.115 Similarly, in the very
recent Churchill Mining v. Indonesia Award, the Tribunal said that it

110 Transglobal Green Energy, LLC and Transglobal Green Panama, S.A. v. Republic
of Panama, ICSID Case No. ARB/13/28, Award (2 June 2016), para.102.

111 ICSID Case No. ARB/09/9, Decision on Annulment (15 January 2016),
paras.129-130.

112 Po�stová banka, a.s. and ISTROKAPITAL SE v. Hellenic Republic, ICSID Case
No. ARB/13/8, Decision on Annulment (29 September 2016), para.132 ff.

113 Bjorklund, above n.100, 265. Jurisprudence constante can be defined as a “slighter”
version of stare decisis which has been developed by French case law, according to
which previous decisions of the higher courts shall be applied as quasi-binding prec-
edents unless there are strong reasons which impose not to do so.

114 Saipem S.p.A. v. The People’s Republic of Bangladesh, above n.90.
115 This opinion is also sustained by Tai-Heng Cheng, Precedent and Control in

Investment Treaty Arbitration, 30 Fordham International Law Journal (2007),
1014, 1016. Similarly, Jason Haynes, The Emergence of a Doctrine of de jure hori-
zontal stare decisis at the Caribbean Court of Justice: Fragmentation or Pluralism of
International Law?, 5 Journal of International Dispute Settlement (2014), 498,
521, has talked about a “de facto system of stare decisis”.
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considers that it is not bound by previous decisions. At the same time, in its
judgment it must pay due consideration to earlier decisions of international tri-
bunals. Specifically, it believes that, subject to compelling grounds to the con-
trary, it has a duty to adopt principles established in a series of consistent cases.
It further believes that, subject always to the text of the BITs and the circum-
stances of each particular case, it has a duty to contribute to the harmonious
development of international investment law, with a view to meeting the legiti-
mate expectations of the community of States and investors towards legal cer-
tainty and the rule of law.116

67. This approach seems too extreme to represent a system of justice in which we
still find decisions such as the aforementioned LG&E award that, as we have said
above, has completely ignored a previous award (CMS) that decided a very similar dis-
pute on the basis of the same BIT.

68. In this regard, it is to be noted that, as stated by Andres Rigo Sureda, there are
four reasons for applying precedents: (i) the parties’ expectations to be treated in ac-
cordance with the principle of equality before the law; (ii) precedents are a repository
of legal experience; (iii) to follow precedent is a way to avoid the appearance of any ex-
cess of judicial discretion; and (iv) judges are reluctant to admit that they were
wrong.117 Interestingly enough, none of these reasons refers to the duty to follow a
previous decision.

69. What seems plausible in light of the taking into account approach is to talk of
a persuasive value of previous awards. This means that well-reasoned awards, the ap-
proach of which seems rationally justifiable, as well as legally correct, can be consid-
ered by arbitrators more valuable than others in order to reach their decisions.118

116 Churchill Mining PLC and Planet Mining Pty Ltd v. Republic of Indonesia, ICSID
Case No. ARB/12/14 and 12/40, Award (6 December 2016), para.253.
Interestingly enough, both the Saipem and the Churchill Mining Awards were issued
by Tribunals chaired by Prof. Gabrielle Kaufmann-Kohler, who has endorsed an ap-
proach according to which consistency should be always ensured in international in-
vestment law. See Gabrielle Kaufmann-Kohler, Arbitral Precedent: Dream,
Necessity or Excuse?, 23 Arbitration International (2008), 357, 373.

117 See, in this regard, Andrés Rigo Sureda, Precedent in Investment Treaty
Arbitration, in: Christina Binder, Ursula Kriebaum, August Reinisch and Stephan
Wittich (eds.), above n.54, 832-833.

118 This is what is sustained by Valendina S. Vadi, Towards Arbitral Path Coherence &
Judicial Borrowing: Persuasive Precedent in Investment Arbitration, 5
Transnational Dispute Management (2008), 1, 2. Obviously, it shall be remem-
bered that other very important elements of persuasion are the reputation and status
of the tribunal issuing the award. In this regard it can be useful referring also, as an
element of comparison, to the approach to precedent of the International Court of
Justice, on which see the detailed analysis carried out in Sienho Yee, Article 38 of
the ICJ Statute and Applicable Law: Selected Issues in Recent Cases, 7 Journal of
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70. For the above reasons, it seems possible to state that—even if it is still impossi-
ble to talk about a system—a network of tribunals, which act as if they are part of a
single system of dispute resolution,119 exists in international investment arbitration.
This means that a certain degree of internal coherence, at least from the point of view
of the reasoning of arbitral awards, is (and shall be) usually granted in investment
decisions.

71. A second element of internal coherence is given by the quite uniform applica-
tion of standards of treatment by tribunals in international investment law. Some
BIT provisions and standards of protection, such as the fair and equitable treatment,
the most favoured nation, the full protection and security, and the arbitration clause,
are present in almost all BITs and they cannot be seen in isolation from each other.
Moreover, the wording of such clauses is usually very simple and broad, so that the

International Dispute Settlement (2016), 472, 491 ff. The author correctly points
out that, first of all, the Court shall apply the law as established in art. 38 of its Statute
and try to correctly decide the case at hand on the basis of the applicable law to be
applied to the circumstances of the concrete case (as Sienho Yee states at 473, “the
Court’s function is to settle disputes, not to provide a hornbook treatment of inter-
national law”). Given this assumption, at 491 ff., the author correctly points out
that there is no doctrine of precedent before the ICJ and “[t]he usual virtue of a sub-
sidiary means for the determination of the rules of law [including precedents] is its
evidentiary value”. As a consequence, precedents are mainly used as “authentication
devices” which, of course, work better in the cases where the relevant points of law
discussed by the Court are not in issue. In conclusion, as the present article sustains
for the ICSID framework, also as in the ICJ, arbitrators shall decide disputes accord-
ing to the law; they may refer to precedents in order to support their decisions and
ensure coherence within the case law, but they may (and indeed shall) depart from
previous decisions when the applicable law and the circumstances of the concrete
case so require. As to the importance of taking into account and duly balancing on
the basis of the requirements imposed by the law (in general terms and in all kinds
of litigation) the circumstances of concrete cases, see Giovanni Perlingieri, Profili
applicativi della ragionevolezza nel diritto civile (Edizioni Scientifiche Italiane,
2015), 17.

119 The use of the word “network” has been used by Jurgen Kurtz, Building Legitimacy
Through Interpretation in Investor-State Arbitration: On Consistency, Coherence
and the Identification of Applicable Law, in: Zachary Douglas, Joost Pauwelyn,
Jorge E. Vi~nuales (eds.), The Foundations of International Investment Law:
Bringing Theory Into Practice (Oxford University Press, 2013), 257, 258.
However, the use of this word has been strongly criticized by Salacuse, above n.81,
430, who stated that “the problem with the term ‘network’ is that it suggests the ex-
istence of a structural connection between the constituent part of the network.
However, no structural connections exist among investment treaties; each is sepa-
rate, independent and freestanding”. This criticism seems too formalistic: the con-
nection between arbitral tribunals is given by the fact that they apply similar (if not
identical) standards and by the fact that arbitrators, as a matter of fact, usually take
into account other decisions.
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real content of the various standards has been determined by the case law and by the
interpretation of arbitral tribunals.120 As it has been recently observed,

investment treaties are a ‘network’ of inter-related provisions, notwithstanding
the formal autonomy of each treaty with respect to the other treaties. Such
inter-relation is realized through two phenomena. On the one hand investment
treaties are based on a structure and on clauses, which are repeated in all treaties
with very similar, if not identical, modalities. On the other hand, by means of
the most favoured nation clause, several structural and not occasional recalls op-
erate between the various treaties, so that investors may rely on uniform stan-
dards of protection.121

72. It seems therefore reasonable to affirm that standards of treatment of foreign
investment exist somehow disregarding the text of the individual treaty and live
through the work and the pronouncements of arbitrators, who—as demonstrated
above—have a duty to take into account previous decisions.

73. With a look to the state of necessity issue, therefore, it seems possible to appre-
ciate what has been done, e.g., in Continental Casualty Company, where the Tribunal
has started its analysis by referring to the work of the CMS ad hoc committee.122

On the contrary, the approach of the LG&E Tribunal, where the previous CMS deci-
sion has been simply ignored, is not to be welcome because it can undermine the
credibility of investment arbitration as a system of adjudication.

74. If all the above is true, it is possible to state that internal coherence shall be en-
sured in international investment law and that decisions which disregard what is done
by other tribunals are not to be welcomed in this framework, since such disregard
could, as demonstrated above, determine a legitimacy crisis of international invest-
ment law as a credible method of dispute settlement. On the other hand, however, as
we will see below, the existence of a network of tribunals—and not of something
closer to a real system, such as the WTO—generates doubts as to the need of a per-
manent appellate body which is far from the idea of arbitration as a form of dispute

120 See, in this regard, Juillard, above n.13, 91.
121 Savarese, above n.33, 26 (own translation). Indeed, as has been correctly said by

Bekker, BITs “contain a wide variety of often broadly worded, cross-referencing
provisions—making for a ‘spaghetti bowl’ of investment agreements imposing over-
lapping obligations from which it is difficult to distill clear-cut rules for application
in individual cases”. See Bekker, Recalibrating the Investment Treaty Arbitration
System Through Non-Compartmentalized Legal Thinking, 55 Harvard JIL (2013),
1, 5.

122 Even if, according to Alvarez and Brink, above n.57, 358, the Tribunal has com-
pletely failed in giving an explanation for its decision to follow the WTO approach.
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resolution where the parties choose their tribunal in order to have their dispute solved
in a one-step process.123

III.C.2. External coherence
75. The fact that international investment law cannot be considered as completely de-
tached from international law is clearly demonstrated, first of all, by the fact that in-
ternational investment law is founded on rules and treaties of public international
law,124 that international law is very often directly applicable to investment disputes
according to the text of relevant applicable treaties (suffice it here to mention art
42(1) of the ICSID Convention and the several BIT clauses on applicable law directly
referring to international law) and that investment treaties shall be interpreted “in ac-
cordance with the general rules of international law as reflected in the Vienna
Convention on the Law of Treaties”.125 Our thesis is demonstrated, secondly, by the
continuous references that international investment arbitral tribunals make to other
areas of international law and to other international courts’ work,126 which confirm
the integration of international investment law within the bigger framework of inter-
national law.127 This position is perfectly explained by what has been stated in AAPL
v. Sri Lanka,128 where the Tribunal stated that “the Bilateral Investment Treaty is
not a self-contained closed legal system limited to provide for substantive material

123 Julian D.M. Lew, Loukas A. Mistelis and Stephan Kröll, Comparative International
Commercial Arbitration (Kluwer Law International, 2003), 2.

124 See Conforti, above n.93, 2. This concept is also expressed by the ILC Report on
Fragmentation, above n.85, 100, in which it is stated that “Third, the term ‘self-
contained regime’ is a misnomer. No legal regime is isolated from general interna-
tional law. It is doubtful whether such isolation is even possible: a regime can receive
(or fail to receive) legally binding force (‘validity’) only by reference to (valid and
binding) rules or principles outside it” (emphasis in original).

125 See art.1 of the Tokyo Resolution by the Institut de Droit International, above
n.14. The issue, as testified by the Urbaser and Philip Morris Awards, is strictly re-
lated to the one concerning the protection of fundamental values in international
law. See, in this regard, Massimo Iovane, La tutela dei valori fondamentali nel diritto
internazionale (Editoriale Scientifica, 2000), 41-49.

126 Chester Brown, The Use of Precedents of Other International Courts and
Tribunals in Investment Treaty Arbitration, 5 Transnational Dispute Management
(2008), 1, 3.

127 See, inter alia, Attila Tanzi, International Law and Foreign Investment in
Hydroelectric Industry: A Multidimensional Analysis, 18 International Community
Law Review (2016), 183; Anne van Aaken, Fragmentation of International Law:
The Case of International Investment Protection, 17 Finnish YIL (2008), 91;
Pavoni, above n.10.

128 Asian Agricultural Products Ltd (AAPL) v. Democratic Socialist Republic of Sri
Lanka, ICSID Case No ARB/87/3, Award (27 June 1990), para.21.
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rules of direct applicability, but it has to be envisaged within a wider juridical context
in which rules from other sources are integrated through implied incorporation meth-
ods, or by direct reference to certain supplementary rules, whether of international
law character or of domestic law nature”.

76. Another clear statement in this sense can be found in Phoenix,129 where the
tribunal stated that “international agreements like the ICSID Convention and
BITs have to be analysed with due regard to the requirements of the general
principles of law, such as the principle of non-retroactivity or the principle of
good faith”.

77. As a confirmation of the general acceptance of the proposed approach, it is
worth mentioning the recently approved wording of Article 8.31 of the CETA, ac-
cording to which,

[w]hen rendering its decision, the Tribunal established under this Section shall
apply this Agreement as interpreted in accordance with the Vienna Convention
on the Law of Treaties, and other rules and principles of international law applica-
ble between the parties [emphasis added].

78. With regard to the reference to other areas of international law, it is possible
to mention the 2016 decision in Charanne v. Spain,130 in which the Tribunal, in
order to establish its jurisdiction, has analysed both art 344 of the TFEU and the
concept of EU public policy. Similarly, other Tribunals have analysed and/or ap-
plied other areas of international law. In this regard, it is possible to mention the
SPP v. Egypt131 Award, which has made reference to (even if it did not directly ap-
ply) the 1972 UNESCO Convention Concerning the Protection of the World
Cultural and National Heritage in order to understand whether the protection of
important archaeological interests could play a role in determining the State’s re-
sponsibility for cancelling a project related to the construction of a touristic com-
plex near to the pyramids area. Several other examples come from the human
rights area: in the abovementioned Phoenix decision, e.g., the Tribunal expressly
stated that “nobody would suggest that ICSID protection should be granted to

129 Phoenix Action Ltd v. Czech Republic, ICSID Case No ARB/06/5, Award
(15 April 2009), para.77.

130 Charanne BV and Construction Investments SARL v. Kingdom of Spain, SCC
Arbitration No 062/2012, Award (21 January 2016), paras.121-125. For a com-
ment to this decision, see Anna De Luca, Lodo favorevole alla Spagna a conclusione
del primo degli investment arbitrations sorti da impianti fotovoltaici: un precedente
rilevante?, 30 Diritto del commercio internazionale (2016), 250.

131 Southern Pacific Properties (Middle East) Limited v. Egypt, ICSID Case No ARB/
84/3, Award on the Merits (20 May 1992).
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investments made in violation of the most fundamental rules of protection of hu-
man rights”.132

79. In addition to the above, there are very interesting recent developments in the
case-law that evidence the correctness of the proposed approach.133

80. First of all, it is necessary to refer to the Award issued in the case Philip Morris
v. Uruguay,134 where public health was discussed and the Tribunal expressly acknowl-
edged the public interest involved in this case.

81. The claim brought by the Philip Morris group challenged two legislative mea-
sures enacted by the Respondent. First, the claimants challenged a law that mandated
a “single presentation requirement” on cigarette packaging, such that different pack-
aging or variants of the same brand of cigarettes were prohibited. Secondly, the claim-
ants challenged a law that mandated an increase in the size of health warnings on
cigarette packaging from 50 to 80% of the lower part of each of the main sides of a
cigarette package. The claimants argued that the measures constituted an indirect ex-
propriation of the claimants’ brand assets. Relevantly, Uruguay contended that the
challenged measures were a legitimate exercise of its “police power” aimed at protecting
public health.

82. For what is here relevant, the Tribunal accepted the Respondent’s argument
and stated that the measures were a “valid exercise of the State’s police powers, with the
consequence of defeating the claim for expropriation” .135 By “police powers” (or “State’s
right to regulate”), the tribunal was referring to States’ powers to enact bona
fide, non-discriminatory measures for the protection of public welfare (including pub-
lic health).136

132 Phoenix v. Czech Republic, above n.129, para.117.
133 Domenico Pauciulo, Il diritto applicabile dai tribunali arbitrali ICSID nella solu-

zione delle controversie tra Stato e investitore privato, in: Angela del Vecchio, Paola
Severino (eds.), Tutela degli investimenti tra integrazione dei mercati e concorrenza
di ordinamenti (2017), 71, 87. The reference to external precedents takes place also
within the ICJ framework. See, in this regard, Sienho Yee, above n.118, 493-497.

134 Philip Morris Brands SARL, Philip Morris Products S.A. and Abal Hermanos S.A.
v. Oriental Republic of Uruguay, ICSID Case No. Arb/10/7, Award (8 July 2016).
See, in this regard, Tania Voon, Philip Morris v. Uruguay: Implications for Public
Health, 18 Journal of World Investment and Trade (2017), 320.

135 Para.287.
136 On the state police powers doctrine see Giovanni Zarra, Right to Regulate, Margin

of Appreciation and Proportionality: Current Status in Investment Arbitration in
Light of Philip Morris v. Uruguay, 14 Brazilian JIL (2017), 94; Titi, above n.10,
33; Pia Acconci, The Integration of Non-Investment Concerns as an Opportunity
for the Modernization of International Investment Law: Is a Multilateral Approach
Desirable?, in: Giorgio Sacerdoti et al. (eds.), General Interests of Host States in
International Investment Law (Cambridge University Press, 2014), 165, 178.
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83. The decision is relevant because for the first time a tribunal fixed a clear hi-
erarchy between the protection of public concerns and private interest of the
investor. The award will most likely set an important precedent for other
similar cases.

84. A second major development occurred with the recent award in the case
of Urbaser v. Argentina137 which proves the increasing convergence of human
rights with investment law. The Tribunal successfully allowed the Respondent
to make a human rights counter-claim against the Spanish corporation
Urbaser.138 The reason for such an approach stays in the fact that rules of
international law, of which human rights are also a part, cannot be ignored
when adjudicating a claim arising out of a BIT, especially when the treaty
provides for it.

85. On this basis, the Tribunal rejected the Claimant’s contention that guarantee-
ing the human right to water is a duty that may be born solely by the State, and never
also by private companies. Notably, the Tribunal referred to the Universal
Declaration of Human Rights and the International Covenant on Economic, Social
and Cultural Rights while reasoning its stance on making private companies liable for
human rights violations in investment disputes.

86. The Urbaser case has many far-reaching implications. Besides the jurisdictional
implication as far as counter-claims are concerned,139 together with the Philip Morris
decision, it squarely goes against the decisions in which tribunals expressly dismissed
human rights argument stating that its competence is limited only to the commercial
merits in the dispute.140

87. The above awards, hence, confirm the recent tendency of arbitrators to inte-
grate non-economic concerns between the law applicable to decide the merit of a dis-
pute, giving due (and primary) consideration to the host State’s regulatory powers on
matters that affect public needs.

137 N.44 above, para.1120 ff. See, in this regard Edward Guntrip, Urbaser v.
Argentina: The Origins of a Host State Human Rights Counterclaim in ICSID
Arbitration?, EJIL: Talk (2017), (www.ejiltalk.org/urbaser-v-argentina-the-origins-
of-a-host-state-human-rights-counterclaim-in-icsid-arbitration/); Fulvio Maria
Palombino, Il diritto all’acqua. Una prospettiva internazionalistica (Le Monnier,
2017), 47.

138 The counterclaim finally failed in the merits, but—for what is relevant here—the
Tribunal assumed jurisdiction on it without saying that it was not entitled to con-
sider human rights claims.

139 On which see Zarra, above n.34.
140 See von Pezold v. Zimbabwe, above n.89.
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88. Such integration is proved also by the text of recently approved BITs, such as
the BIT between Nigeria and Morocco signed on 3 December 2016141 and the 2015
Indian Model BIT.142

89. In addition to the above, it is worth noting that it has several times been stated
that the application of other areas of international law in investment arbitration
should be carried out by way of systemic integration according to article 31(3)(c) of
the 1969 Vienna Convention on the Law of Treaties. It is not possible here to make
an analysis of this provision, which is analysed in-depth in the ILC Report on frag-
mentation143 and in scholarship.144 However, from an analysis of the case law it
seems that investment tribunals do not often make reference to such a principle,145

and they merely apply the rules of international law that, on a case-by-case basis, ap-
pear to be relevant without giving a legal explanation for such an application.

90. Moving to the reference to the work of other international courts and tribu-
nals, it shall, first of all, be remarked that investment tribunals usually make reference
to the ICJ case law and find guidance in it. Indeed, as it has been demonstrated by
Pellet,146 there are certain decisions of the ICJ (or of the PCIJ) that are always the

141 See art. 23(1), saying that: “In accordance with customary international law and
other general principles of international law, the Host State has the right to take reg-
ulatory or other measures to ensure that development in its territory is consistent
with the goals and principles of sustainable development, and with other legitimate
social and economic policy objectives”.

142 See Art.16. See in this regard Grand Hanessian, and Kabir Duggal, The Final 2015
Indian Model BIT: Is This the Change the World Wishes to See?, 32 ICSID
Review—Foreign Investment Law Journal (2017), 218.

143 See ILC Report on Fragmentation, above n.85, 206-244.
144 Campbell McLachlan, The Principle of Systemic Integration and Article 31(3)(c) of

the Vienna Convention, 54 ICLQ (2008), 279; Hervé Ascensio, Article 31 of the
Vienna Convention on the Law of Treaties and International Investment Law, 31
ICSID Review—Foreign Investment Law Journal (2016), 366, 380; 483; Bruno
Simma, Theodore Kill, Harmonizing Investment Protection and International
Human Rights: First Steps Towards a Methodology, in: Binder, Kriebaum,
Reinisch, Wittich (eds.), above n.40, 678.

145 It is possible to find references to art 31(3)(c) only in a few investment decisions,
among which it is possible to mention the already discussed Philip Morris Award,
above n.134, para.290; Micula and others v. Romania, ICSID Case No ARB/05/20
(24 September 2008), paras.86-88; Saluka Investments BV v. Czech Republic,
PCA/UNCITRAL, Award (17 March 2006), paras.254-255.

146 Alain Pellet, The Case Law of the ICJ in Investment Arbitration, 28 ICSID
Review—Foreign Investment Law Journal (2013), 223, 232 and 234. The recourse
to external precedent is not only common to ICSID arbitration. See Eric De
Brabandere, The Use of Precedent and External Case Law by the International
Court of Justice and the International Tribunal for the Law of the Sea, 15 The Law
& Practice of International Courts and Tribunals (2016), 24; Roberto Virzo,
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starting point of discussions related to certain arguments. The subject of provisional
measures is a useful example in this regard. In establishing the binding nature of these
orders, due to the very vague formulation of Art. 47 of the ICSID Convention,147

Tribunals148 have always referred to the well-known LaGrand Decision149 issued by
the ICJ (in which, in presence of the wording of Art. 41 of the ICJ Statute—almost
equal to Art. 47 of the ICSID Convention—it was stated that ICJ provisional mea-
sures are binding).

91. However, not only decisions issued by the ICJ are relied upon by investment
tribunals.150 It suffices here to mention that, in Philip Morris v. Uruguay, the
Tribunal relied on the doctrine of margin of appreciation as developed by the
European Court of Human Rights.151 This also happened in various investment cases
concerning expropriation.152

92. The above demonstrates that international investment law is not an isolated re-
gime which can disregard the rest of international law. International investment law
is founded on public international law and is (and shall be) usually interpreted and
applied in light of the bigger framework of international law. This also means that in
the case of lacunae within international investment law, as well as in cases of regime
failures, it is not only possible, but indeed necessary, to refer to the general framework
of international law.153 As recently stated by Prof. Schreuer,

L’influenza della giurisprudenza della Corte di giustizia delle Comunità europee
sulla giurisprudenza della Corte centroamericana di giustizia, in: Angela del Vecchio
(ed.), Aspetti dell’integrazione regionale latinoamericana (Giuffré, 2001), 127.

147 Article 47 states that: “Except as the parties otherwise agree, the Tribunal may, if it
considers that the circumstances so require, recommend any provisional measures
which should be taken to preserve the respective rights of either party”.

148 See the several cases mentioned in Giovanni Zarra, ICSID Provisional Measures
and National Criminal Proceedings, 26 Italian YIL (2017), 83, 85 ff.

149 Vienna Convention on Consular Relations (LaGrand) (Germany v. United States),
Judgment (27 June 2001), ICJ Reports, 2001, 466 ff., para.102.

150 See Puma, above n.17, 215-226.
151 Philip Morris, above n.134, para.398 ff.
152 In Tecnicas Medioambientales Tecmed SA v. The United Mexican States, ICSID

Case No ARB(AF)/00/2, Award (29 May 2003), para.116, the Tribunal, in order
to understand if certain State measures can amount to indirect expropriation, ex-
pressly quoted the ECHR decision in Matos e Silva, LDA, and Others v. Portugal,
application n. 15777/89, Judgment (16 September 1996). In Saipem, above n.90,
Decision on Jurisdiction and Provisional Measures (21 May 2007), para.130, the
Tribunal similarly referred to Stran Greek Refineries v. Greece, application n.
13427/87, Judgment (9 December 1994) and Brumarescu v. Romania, application
n. 28342/95, Judgment (20 October 1999).

153 Conforti, above n.93, 2.
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[t]he domain of ICSID tribunals is not just an exotic sub-discipline of interna-
tional law. Their activity lies in the mainstream of international law and touches
upon many of its central questions.154

93. Hence, with a look to state of necessity, the approach of the Continental
Casualty Company Tribunal, which based its analysis on WTO law, seems to be fully
justifiable.

94. As we will see below, such a result would not be better achieved through a
structural reform of the investor-State dispute settlement mechanism.

IV. The (non)necessity for a structural reform in international
investment law
95. Having ascertained that a certain degree of internal and external coherence exist
in international investment law and arbitration, it is now necessary to assess the vari-
ous proposals of systemic reform (mentioned in Section I.B.) that the current
investor-State dispute settlement mechanism is facing.

IV.A. Investment court system

96. As said above, the investment court system finds a recent example in the CETA
investment chapters and in the EU-Vietnam FTA. For the sake of simplicity, we will
only refer to the procedure established in the CETA, which—however—is substan-
tially identical to the one contained in the latter FTA.

97. As we have said, the procedure is based on a dual-tier of quasi-permanent
courts, a first instance tribunal and an appellate tribunal. The member of both these
organs are not appointed by the parties: the Tribunal155 is composed of 15 Members,
five of which are chosen among nationals of the Member States, five among
Canadians and five among nationals of third countries; all of them are appointed by
the CETA Joint Committee.156 The members of the Tribunal are paid by the CETA
organization and there are special provisions aimed at ensuring their independence.157

The Tribunal, then, shall hear cases in divisions consisting of three Members of the
Tribunal, of whom one shall be a national of a Member State of the European
Union, one a national of Canada and one a national of a third country. The division
shall be chaired by the Member of the Tribunal who is a national of a third country.

154 Christoph Schreuer, The Development of International Law by ICSID Tribunals,
31 ICSID Review—Foreign Investment Law Journal (2016), 728, 739.

155 See CETA Art.8.27.
156 This is an administrative organ whose composition, competences and goals are es-

tablished by Art.26.1 CETA.
157 See CETA Art.8.30.
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98. The appellate body158 shall be appointed by the CETA Joint Committee,
which will also decide the number of its members. It may know (a) errors in the appli-
cation or interpretation of the applicable law; (b) manifest errors in the appreciation
of facts (including domestic law, which is to be considered as a fact according to the
CETA text); and (c) the grounds set forth in Art. 52 of the ICSID Convention.

99. Even if it is debatable whether such a Tribunal is to be considered as a form of
arbitration (even for the purposes of enforcement according to the 1958 New York
Convention), it is certain that it is very far from the system of investment arbitration
that we know159 and that brought a substantial development of foreign investments
throughout the world. Indeed, arbitration has developed so much because it is mainly
driven by party autonomy. The parties appoint the arbitrators. The parties decide the
institution and the rules governing the proceedings.

100. When choosing arbitration, the parties want to avoid any form of politiciza-
tion of the dispute, which is unavoidable when there is a State’s involvement in the
dispute.160 Contrariwise, in the framework of the CETA there is relevant political in-
volvement in the investor-State dispute settlement mechanism: States exercise control
through the appointment CETA Joint Committee, which is an organ comprising rep-
resentatives of the European Union and representatives of Canada and which will ap-
point the members of the Tribunal and of the Appellate Body and then nominate
them for single cases.

101. In addition to the above, it is arguable that the Members of the Tribunal and
of the Appellate Body, not being chosen by the parties, will bring into the system of
dispute resolution their own view (and/or their States’ view) on the problems at stake.
This will determine, on the one hand, the impossibility for both of the parties to have
an influence in the appointment of the judges on the basis of their expertise and qual-
ities and, on the other hand, risks to determine slow proceedings in which, as it hap-
pens in the ICJ, there are several dissenting opinions and clashes of views. All the

158 See CETA Art.8.28.
159 August Reinisch, Will the EU’s Proposal Concerning an Investment Court System

Lead to Enforceable Awards?—The Limits Modifying the ICSID Convention and
the Nature of Investment Arbitration, 19 Journal of International Economic Law
(2016), 1, 4.

160 Eduardo Zuleta, The Challenges of Creating a Standing International Investment
Court, in: Jean E. Kalicki and Anna Joubin-Bret (eds.), Reshaping the Investor-
State Dispute Settlement System (Brill, 2015), 403, 409. Partially contrary, see
Reinisch, above n.159, 17. The existence of a form of dispute settlement perceived
as neutral has been the main reason for the development of international investment
law after the uncertainties related to diplomatic protection. See Sachet Singh and
Sooraj Sharma, Investor-State Dispute Settlement Mechanism: The Quest for a
Workable Roadmap, 29 Utrecht Journal of International and European Law
(2013), 88, 91-92.
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above arguably runs against efficiency, which is one of the main objectives of the par-
ties when they choose arbitration as the method of dispute resolution.161

102. Moreover, it is likely that the goal of coherence cannot be reached through
the establishment of an investment court which operates only within the framework
of a single treaty: this might, at most, ensure consistency in the application of such a
treaty, but surely the court will be not able to ensure consistency with regard to other
treaties, considering that—in lack of a principle of stare decisis in international invest-
ment law—different tribunals are potentially free to interpret other treaties’ provi-
sions as they want.162 The plurality of investment courts and additional facilities,
therefore, “would do more harm than good. A piecemeal [investment tribunal or] ap-
pellate institution with non-comprehensive competence would probably do little
harm, but not much good either”.163

IV.B. The multilateral investment court

103. The second proposal for reform of international investment law proposed the
creation of “a permanent body composed of tenured (or semi-tenured) members,
tasked with resolving investment disputes between foreign investors and host States.
Such Multilateral Investment Court could either be based on a two-tier adjudicative
system and thus be provided with a built-in appeal or without one”.164 In this regard,
the EU Commission has recently carried out a process of consultation (the outcomes
of which are still unknown)165 on the possibility to establish a Multilateral
Investment Court that would replace the dispute settlement mechanisms contained
in all international investment agreements (if the Parties to those agreements agreed
to resort to it).166

104. It is not clear which legal tools would be used by the EU Commission to es-
tablish such a Court and how the Court would appear. In the opinion of Kaufmann-
Kohler and Potestà, the court should be created through a two-step mechanism.
Firstly, the mandate, nature, structure and organization of the court should be estab-
lished. Then an opt-in convention should be drafted, through which States could

161 Zarra, above n.61, 42-45.
162 See Christian J. Tams, An Appealing Option? The Debate about an ICSID

Appellate Structure (2006), 24 (telc.jura.uni-halle.de/sites/default/files/altbestand/
Heft57.pdf).

163 Ibid., 25.
164 Kaufmann-Kohler and Potestà, above n.27, 33.
165 See (trade.ec.europa.eu/doclib/press/index.cfm?id¼1610) and (trade.ec.europa.eu/

consultations/index.cfm?consul_id¼233).
166 See, in this regard, Sir Michael Wood, Choosing between Arbitration and a

Permanent Court: Lessons from Inter-State Cases, 32 ICSID Review—Foreign
Investment Law Journal (2017), 1.
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decide to adhere to the court and replace the investment arbitration provision con-
tained in existing BITs.

105. It is undebatable that a single Multilateral Investment Court, with its own
system of review of decisions, would increase the level of consistency in international
investment law. This, however, would happen only if an high number of States de-
cides to take part in the project; otherwise consistency will be achieved only with re-
gard to the application of BITs in which both the parties have adhered to the
Multilateral Investment Court. In addition to the above, it has to be noted that
awards issued by the Court would probably face several problems of enforcement in
third Countries, due to the fact that it is not certain whether such decisions could be
equated to “arbitral awards” for the purposes of enforcement under the 1958 New
York Convention.

106. There are, moreover, some policy arguments which apparently militate
against the creation of such a court.167 As said with regard to the CETA investment
court system, they relate to the politicization of disputes, the lack of control on the
proceedings by the parties and the (lack of) efficiency of proceedings. It is, therefore,
unnecessary to repeat here what has been already stated above.

107. What is relevant, however, is that apparently some countries have already de-
clared not to be interested in this project.168 This, of course, renders it more complex
to achieve in short time.

IV.C. The appellate body

108. The third proposal for reform consists in the creation of an appellate mechanism
for investor-State arbitral awards rendered under BITs. This would be a mechanism
to be established on the basis of an opt-in convention, through which States would
amend existing BITs and the ICSID Convention.169 This is not an entirely new proj-
ect: the establishment of an appeal facility was already considered by the ICSID
Secretariat and then abandoned in 2004, due to the apparent lack of interest by the
Contracting Parties.170

109. From the legal point of view, this reform appears difficult to achieve. An
amendment of the ICSID Convention may only take place with the agreement of all
its Contracting Parties (Art. 66) and such a broad consensus is obviously unlikely to
be found. Moreover, it seems also unlikely that an inter se modification of the ICSID

167 There are also some legal issues to be solved, mainly related to the arbitral or non-
arbitral nature of the Multilateral Investment Court. See, in this regard, Kaufmann-
Kohler and Potestà, above n.27, 34.

168 See Yannick Radi, ‘Much Ado About Nothing’? An Appraisal of CETA’s
Investment Chapter, ESIL Reflection (2017), (esil-sedi.eu/node/1743).

169 Kaufmann-Kohler and Potestà, above n.27, 68 ff.
170 Calamita, above n.14, 7-9.
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Convention according to Art. 41 of the 1969 Vienna Convention on the Law of
Treaties could take place. Indeed, inter se amendments are only possible if (i) they do
not affect the enjoyment of the other parties of their rights under the treaty which is
going to be modified and (ii) provided that they do not relate to a provision deroga-
tion from which is incompatible with the effective execution of the object and pur-
pose of the treaty as a whole. It is, however, arguable that an appeal mechanism is
incompatible with the ICSID Convention, which expressly excludes it at Art. 53 and
which has been imagined and drafted on the assumption of providing for investment
arbitration as a single step of dispute resolution.171

110. The problems of politicization appear less relevant in this case, due to the fact
that—at least at first instance—the parties would continue to be able to make re-
course to the traditional form of investment arbitration. What appears, however,
highly relevant is the risk of inefficiency: the appeal to decisions by the dissatisfied
party could become the normal path of investment disputes, rendering arbitration—
which was designed as a one-stop mechanism of dispute resolution—more similar to
domestic litigation (which was exactly what the parties wanted to avoid when choos-
ing arbitration).

111. Moreover, as for the Multilateral Investment Court, the Appellate Body could
only achieve consistency in respect of the particular BITs which it has to interpret.
“This makes such an appellate mechanism different from a body like the WTO
Appellate Body, which is called to interpret either the same agreement or agreements
which are linked in a comprehensive treaty regime under the umbrella of the WTO
Agreement. As a result, an equivalent level of coherence in the interpretation of the
substantive obligations could not be achieved here”.172 Indeed, it is arguable that—
considering that the Appellate Body would have to apply different BITs with different
wordings—it could achieve coherence only to a moderate extent.

112. It is not by chance, indeed, that Authors who have examined the matter have
excluded that a possible investment Appellate Body could work like the one existing
in the WTO framework.173

IV.D. Preliminary rulings

113. The last proposal of reform, authoritatively made by Prof Schreuer,174 consists
in the establishment of a mechanism of preliminary rulings. Arbitral tribunals should,

171 See, in this regard, Calamita, above n.14, 19-25. For a different opinion see
Reinisch, above n.159, 11-13.

172 Kaufmann-Kohler and Potestà, above n.27, 69.
173 Donald McRae, The WTO Appellate Body: A Model for an ICSID Additional

Facility?, 1 Journal of International Dispute Settlement (2010), 371, 384 and 386.
174 Schreuer, above n.28, 4-5.
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accordingly, refer their questions pertaining to essential issues to which the coherence
international investment law is related to a permanent body established for that pur-
pose. Tribunals could therefore suspend their proceedings and wait for the “guide-
lines” of the permanent body.

114. In Schreuer’s opinion, the creation of such a body would be a less ambitious
project than the establishment of a Multilateral Investment Court but, nonetheless,
could guarantee a large degree of harmonization.175 The establishment of this body
would not consist in an amendment of Art. 53 of the ICSID Convention because a
mechanism of this kind would not consist in a form of appeal (that, as we have seen,
is forbidden). It could, moreover, be helpful in avoiding inconsistencies without af-
fecting the duration of proceedings in a substantial manner.

115. The above considerations are useful to let us consider the realization of Prof.
Schreuer’s project easier than the other mentioned proposals for reform. Indeed, it is
arguable that—even if an amendment of the ICSID Convention seems not feasible
due to the necessity of consent of all its Contracting Parties—an inter se modification
in accordance with Art. 41 of the VCLT in this case would not encounter all the ob-
stacles which could be faced by the establishment of an Appellate Body. Indeed, pre-
liminary rulings do not seem to run against any provision of the Washington
Convention and do not generate problems to the enjoyment of the Convention by
the contracting parties which would not take part to the preliminary rulings project.

116. However, it has to be highlighted that such a possibility is, as of today, com-
pletely under-theorized.176 As the same Schreuer recognizes, indeed,

[a] number of details would have to be worked out. One is under what circum-
stances a tribunal would request a preliminary ruling and whether it would be
under an obligation to do so. Another question would be whether these rulings
would bind the tribunal or would merely constitute recommendations. Not
least, the composition of a body charged with giving preliminary rulings would
require detailed discussion.

117. At present, therefore, this solution—which seems the easiest to be achieved
among the ones that have been proposed—remains of merely theoretical interest.

175 See in this regard Virzo, above n.29, 309-310.
176 There are only some papers dealing with the subject of preliminary references by ar-

bitral tribunals to the Court of Justice of the European Union. See, in this regard,
Paschalis Paschalidis, Arbitral tribunals and preliminary references to the EU Court
of Justice, 32 Arbitration International (2016), 1; John P. Gaffney, Should
Investment Treaty Tribunals Be Permitted to Request Preliminary Rulings From
the Court of Justice of the European Union?, 10 Transnational Dispute
Management (2013), 1; Milos Olik, David Fyrbach, The Competence of
Investment Arbitration Tribunals to Seek Preliminary Rulings From European
Courts, 2 Czech Yearbook of International Law (2011), 191.
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IV.E. Interim conclusions

118. The above analysis has demonstrated that a reform to investment arbitration
would involve several drawbacks and uncertainties and, in any case, would be very
difficult to achieve.177 It is extremely difficult to think about a Convention the text of
which may be approved by a number of States comparable to the Contracting Parties
of the ICSID Convention. This is demonstrated also by the fact that, when signing
the ICSID Convention several States did not actually fully understood what they
were doing and—as a consequence—accepted a regime which equalizes arbitration
awards to national decisions.178

119. Furthermore, none of the proposed reforms provides for a mechanism aimed
at ensuring also external coherence. In lack of clear rules setting forth the application
of rules contained in other areas of international law, nothing precludes, indeed, that
the new bodies would continue applying other areas of international law in an incon-
sistent and unpredictable manner.

120. In addition to the above, one might further wonder what the benefits or in-
centives would be for States to embark on the daunting task of conducting structural
reforms of investor-State dispute settlement. States themselves may have different in-
terests and agendas in investor-State dispute settlement and it is difficult to imagine
that they are on the same page with regard to any structural reforms of the existing
investor-State dispute settlement regime. Greater coherence in international invest-
ment law itself might be too weak a benefit for States to move forward with any nec-
essary but difficult reforms. In this regard, it has to be noted, first of all, that any
reform involving an amendment to the ICSID Convention will need, according to
art. 66 of the same Convention, the agreement of all the 162 Contracting Parties,
with the effect of requiring huge political efforts aimed at finding an agreement be-
tween so many States representing very different (and sometimes opposite) interests.
In any case, such a political effort would be required for putting into place any of the
reform scenarios outlined above, considering that the success of any ISDS reform will
be necessarily proportional to the number of States which will adhere to it; and, on
the other hand, the more States adhere, the more political (and difficult) the choice of
the amendments to be put in place becomes. Secondly, a big (and actually underesti-
mated) legal issue is given by the existence in almost all BITs of a so-called “sunset

177 Bernardini, above n.23, 44-48.
178 See, in this regard, the policy paper issued by the South African government in

2009, mentioned in Lars Markert, The Crucial Question of Future Investment
Treaties: Balancing Investors’ Rights and Regulatory Interests of Host States, in:
Mark Bungenberg et al. (eds.), European Yearbook of International Economic Law
(Springer, 2011), 145, 146, footnote 5, where it is said that “the impact of BITs on
future policies [was] not critically evaluated. As a result the Executive entered into
agreements that were heavily staked in favour of investors without the necessary safe-
guards to preserve flexibility in a number of policy areas.”
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clause”, or “survival clause”, that operates in the cases of the BIT’s termination, and
the effect of which is to freeze for investors the possibility to take advantage of the le-
gal framework regulating foreign investment enshrined in a certain BIT for a period
of time (usually from 10 to 20 years) after the termination of such BIT. In the case
where a structural reform of investment arbitration is put into place (e.g. through the
mechanism of an opt-in convention) this would probably not have the effect of
precluding—for the entire duration of the sunset clause—the possibility for investors
to start an investment arbitration against the host State (due to the fact that the right
to start arbitration encapsulated in the BIT would continue to be in force for the du-
ration of such a clause). This would mean that—after the aforementioned political ef-
forts aimed at obtaining a consensus on the proposed reforms—the practical effects of
such reforms could become real only after a long period of time. All these circum-
stances could work as strong disincentives for States involved in thinking about rene-
gotiations of investor-State dispute settlement mechanisms.

121. The present Author, in conclusion, believes that, for the reasons set out
above, it would be probably worth waiting some time prior to putting into place a
structural reform of investment arbitration. On the one hand, a period of reflection
would give the possibility to States and scholars to develop more appropriate reform
proposals. On the other hand, this would also allow us to see whether the self-
adjustments which are taking place in investment arbitration (as demonstrated by de-
cisions such as Urbaser and Philip Morris) could, alone, be able to overcome the legiti-
macy crisis which investment arbitration is currently facing.179

V. Arbitrators as the key actors of the reform of investor-State dis-
pute settlement
122. The above discussion has demonstrated the importance of ensuring both inter-
nal and external coherence in order to grant legitimacy to international investment ar-
bitration as a dispute resolution mechanism. It has also demonstrated that a structural
reform is not necessarily the correct way to achieve these goals and to ensure the per-
ception of justice of investment awards and the related credibility of the dispute reso-
lution mechanism.180

179 This is not unlikely to happen. As demonstrated by Anthea Roberts, above n.6, 75
ff., investment arbitration initially was based on commercial arbitration (infancy)
but is now moving towards a proper public form of dispute settlement. In Roberts’s
opinion, the system is now living its adolescence. It is therefore possible that, in its
adulthood, investment arbitration will evolve so as to overcome its legitimacy crisis.

180 Filippo Fontanelli and Paolo Busco, The Function of Procedural Justice in
International Adjudication, 15 The Law & Practice of International Courts and
Tribunals (2016), 1, 2.

182 Chinese JIL (2018)
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123. This section will try to understand whether arbitrators may assume the role of
key actors in enabling such an objective to be reached. In this regard, it is to be high-
lighted in the absence of rules requiring tribunals to not disregard the legal framework
in which they operate, it is obviously the sensibility of every single arbitrator that
should drive them to grant a coherent approach to decision making and to “manifest
to States the fairness of the judicial process in dispute resolution”.181 As it has been re-
cently noted by Filippo Fontanelli and Paolo Busco they could indeed assume such a
role, considering that “judges have the power to steer, manage and moderate the pro-
cess to avoid abuse, even in the absence of positive provisions”.182

124. In this regard, it is to be emphasized that, in international investment law ar-
bitrators may be seen as “agents of a larger global community”.183 These expressions
are aimed at underlining the role of arbitrators as more than simple judges of a single
dispute and as operators of a bigger legal framework, which they have to grant legiti-
macy through well-reasoned judicial making, respect of procedural fairness, and war-
ranty of internal and external coherence. It is indeed undeniable that, in the absence
of detailed treaty provisions setting forth clear substantive standards of treatment of
foreign investments, arbitrators are the real balancing factor between the necessity to
issue an award that is the appropriate one for the case at hand and the need to grant
that such an award is integrated within the legal framework in which it will operate.
The arbitrators’ role, therefore, should be, from the one side, the role of guarantors of
the issuance of a fair award and, on the other side, the role of intermediaries between
the single dispute and the surrounding legal framework.184

125. The central role of adjudicators in ensuring the credibility of a system of dis-
pute resolution is not entirely a new idea. The ICJ and several authors have indeed of-
ten referred to the very broad concept of “good administration of justice”.185

181 Thomas M. Franck, Judicial Fairness: The International Court of Justice,
240 Recueil des cours (1993), 302, 316.

182 Fontanelli and Busco, above n.180, 15.
183 Stone Sweet, above n.60, 47. Similarly, Bekker, above n.121, 14, has talked about

arbitrators as “agents of diffusion”.
184 Massimo Iovane, Metodo costituzionalistico e ruolo dei giudici nella formulazione

dei principi generali del diritto internazionale, 13 Ars Interpretandi (2008), 103,
119, used the above words with regard to the role of judges in the formulation of
general principles of international law. In the words of Joost Pauwelyn, At the Edge
of Chaos?, 29 ICSID Review—Foreign Investment Law Journal (2014), 372, 376,
arbitrators have to seek “the edge of chaos”, i.e. not seek for disorder or randomness
but the right balance between coherence of decisions and flexibility in the single
case.

185 See, inter alia, ICJ, Territorial and Maritime Dispute (Nicaragua v. Columbia),
Application by Honduras for Permission to Intervene, Judgment (4 May 2011),
para.36; Legality of Use of Force (Serbia and Montenegro v. Belgium), Judgment
on Preliminary Objections (15 December 2004), para.33; PCIJ, The Panevezys-
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According to this concept every international judge has an inherent duty to ensure
that the utilitas singulorum, i.e. the needs and rights of the parties in the case at hand,
is fairly balanced with the utilitas publica, i.e. the more general values that are affected
by judicial proceedings and that shall, therefore, be protected.186

126. Recent case law in investment arbitration demonstrates that State interests are
starting to be duly taken into account by arbitrators, which have paid due deference to-
wards the public function of States.187 Decisions such as Urbaser and Philip Morris are
a good starting point for re-thinking the role of arbitrators as guarantors of the system’s
legitimacy. In this regard, someone could also cleverly say that—conscious of the back-
lash that investment arbitration is facing—arbitrators are changing an allegedly unac-
ceptable status quo also for safeguarding their own reputation as decision makers.

VI. Conclusions
127. Coherence is an undeniable feature of any credible method of dispute settle-
ment. Its lack is the main factor in the backlash against investment arbitration. This
statement is confirmed by an analysis of the investment cases involving Argentina in
which the necessity defence has been raised and in which very different approaches
have been applied by arbitrators, often without any explanation of the reasons that
have generated such a divergence.

128. Lack of coherence is, indeed, one of the main reasons which are at the basis of
the quest for a structural reform of investment arbitration, namely the institution of
an Investment Court System relating to a specific treaty (such as the one enshrined
by the CETA), the creation of a Multilateral Court, the establishment of an invest-
ment Appellate Body and the institution of a mechanism of preliminary rulings.

129. This article has, first of all, demonstrated the relevance of the issue of coher-
ence in international investment law through a description of the inconsistent appli-
cation of the necessity defence in international investment law. It has, then, analysed
the current legal framework concerning internal and external coherence, in order to
understand whether the above-mentioned structural reforms are actually the only way
of ensuring the legitimacy of the system.

Saldutiskis Railway Case (Esthonia v. Lituania), Order on Preliminary Objections
(30 June 1938), PCIJ Series A/B No. 75, 7. See also Hironobu Sakai, La Bonne
Administration de la Justice in the Proceedings of the International Court of Justice,
55 Japanese Yearbook of International Law (2012), 110; Robert Kolb, La Maxime
de la “Bonne Administration de la Justice” dans la Jurisprudence Internationale, 27
L’Observateur des Nations Unies (2009), 5.

186 Sakai, above n.185, 116. Kolb, above n.185, 6-7, have highlighted that, generally
speaking, it is possible to counterpose the utilitas publica of judicial proceedings and
the utilitas singolorum of arbitral proceedings.

187 Zarra, above n.34.
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130. In this regard, it has been demonstrated that—on the one hand—certain self-
adjustments are taking place in the case-law in order to ensure internal and external
coherence in investment arbitration; on the other hand, it has been explained that the
proposed reforms of the current investment disputes settlement mechanisms are diffi-
cult to be achieved and would probably generate an even higher level of uncertainty.

131. As a consequence, also in light of the still evolving legal framework and case
law surrounding investment arbitration, it is perhaps better to wait for putting in
place hasty reforms and, in the meanwhile, try to emphasize the role of arbitrators as
guarantors of the credibility of the system.
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