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del
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las
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establecidas

en
las

Ieyes,
la

reproduc
ci,in

torai
o

parcial
de

esta
obra

por
cualquier

m
edio

o
procedim

iento,
com

prendidos
la

reprografia
v
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8.
C

O
N

C
L

U
5IO

N
E

S

E
i

p
ro

b
lem

a
del

etiquetado
de

los
alim

entos
ha

constitujdo
y

s
ig

U
constituvendo,

en
generai,

u
n

p
ro

b
lem

a
actual

de
la

U
niòn

E
uropea.

Justo
p
o
r

esta
razén,

se
nota

u
n
a

C
ontinua

preocupaciòn
a

nivel
de

Ias
instituciones

de
la

U
nién

E
u
ro

p
ea

con
ci

objetivo
de

m
ejorar

los
requisitos

dei
etiquetado

de
los

alim
entos

p
ara

g
aran

tizar
a

los
con.

sum
idores

finales
ci

hecho
de

que
los

aiim
entos

cum
plen

las
norm

a5
existentes

en
la

legislacién
de

la
U

niòn
E

u
ro

p
ea

y,
a

la
vez,

en
el

caso
que

no
cum

plieran
los

requisitos,
las

p
erso

n
as

o
iflS

titU
C

io
n
e
s

r
e
s
p
o
n
.

sables
tienen

que
resp

o
n
d
er

de
form

a
jurfdica.

E
I

etiq
u
etad

o
de

los
alim

entos
en

generai
y

de
ios

p
ro

d
u
cto

s
pesqueros

sobre
todo,

tiene
un

papel
m

uv
im

p
o
rtan

te
p
ara

aseg
u
rar

la
seguri..

dad
de

los
consum

idores.
P

ara
que

ci
co

n
su

m
id

o
r

pueda
decidir,

se
le

tiene
que

in
fo

rm
ar

de
m

anei-a
legai

sobre
las

cuahdades
dei

alim
ento

que
desea

consum
ir.

P
or

eso,
a

nivei
europeo,

ci
etiquetado

de
los

a
h

m
entos

ocupa
un

papel
im

p
o
rtan

te
en

ci
cu

m
p
h
m

ien
to

de
las

poifticas
ad

o
p
tad

as
a

este
nivel.
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ISIO
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M
A

K
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G
A

N
D

M
A

R
ITIM

E
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W
:

TH
E

R
O

LE
O

F
TH

E

LEX
M

A
R

ITIM
A

A
n
d
rea

L
a

M
attin

a

P
rofessore

di
D

iritto
detta

N
avigazione

U
niversit?t

di
G

enova

1. T
he

aim
of

this
p
ap

er
is

to
point

out
som

e
specffic

features
regarding

the
sources

of
m

aritim
e

law
and

the
very

p
ecu

h
ar

role
of

com
m

ercial

operators
as

“decision
m

akers”
in

this
fleid.

It
seem

s
to

m
e

that
in

m
aritim

e
Iaw

the
“norm

al”
interplaying

betw
een

intem
ational

organizations,
S

tate
iaw

s
and

operators
assum

es
different

characteristics
w

ith
respect

to
other

sectors
of

the
international

trade.

In
particular,

the
specialty

of
m

aritim
e

law
in

relation
to

this
topic

is

m
arked

and
evidenced

by
tw

o
ftm

ndam
ental

aspects.

2.
In

the
first

piace
m

aritim
e

Iaw
is

a
‘jtts

co;ntttune
niercatorttiìt’

th
at

originates
from

custom
and

is
largelv

inciuded
in

in
tem

atio
n
al

c
o
n

ventions
o
r

in
national

iaw
s:

this
ensures

essentiaily
sim

iiar
legai

so
iu

tions,
although

the
w

ording
is

not
alw

ays
identicai

due
to

the
d

iffer
ence

of
the

doctrines
from

w
hich

each
of

them
took

inspiration.
T

hat
it

has
been

cleariy
stated

by
the

U
S

C
ourts

since
1875:

in
the

T
he

L
o
tta

w
anna

case
it

has
been

afflrm
ed

that
“it

happens
that,

fm
m

the
generai

practice
ofco,um

erciat
nations

in
m

aking
the

scttne
generat

taw
the

basis
and

grottndw
ork

o
fth

eir
respective

niaritinte
svstents,

the
great

inass
o
f

ntariti,ne
tai’

u’hich
is

thus
received

by
these

nations
in

c
o
im

n
o

n
,

c
o

m
e
s

to
be

the
co

m
;io

n
in

aritim
e

ta-ii’
o

f
the

w
ortd”,

hence
‘the

received
m

ar—
itinie

taii’
niav

ctiffer
in

diffei-ent
cotintries

w
ithottt

affecting
the

generai
integrirv

o
f the

svstenz
as

a
ham

toniotts
w

hote”184.

In
this

context,
the

im
p
o
rtan

t
co

n
trib

u
tio

n
of

in
tem

atio
n
al

o
rg

an
iza

tions
such

as
the

C
om

ité
M

aritim
e

In
tem

atio
n

ai
(C

M
I),

IM
O

,
U

N
C

T
A

D
and

U
N

C
IT

R
A

L
in

the
“m

aking”
of

conventions
for

the
(re)unification

88
U

.S
.

558,
573

(1875).
S

ec
aiso

H
O

U
G

H
, A

diniralte
Jurisdiction

—
O

fL
ate

Y
ears,

in

H
ai-i’.

L.
R

ev.,
1924,

529
ff.:

“,izaritim
e

lan’
is

a
bodv

o
f

s
e
a

c
tis

to
m

s
.

(...)
cttstom

o
f

the
sec

inctiides
a

c,js(o
,n

ary
ioterpretatiolz

o
f

coiltract
language”;

an
d

C
A

R
B

O
N

E
,

5.
an

d

S
C

H
IA

N
O

D
l

P
E

P
E

,
L.,

C
onflitti

di
sovranità

e
dileggi

ilei
traffici

m
arittim

i
ti-a

diritto
intenzacionale

e
diritto

dell V
izione

europea,
T

orino,
2010,

3
fE.
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T
he

generai
tendency

to
an

internationai
legai

uniform
ity

—
that

d
iffer

entiates
and

characterizes
this

subject
w

ith
respect

to
aH

o
th

er
areas

of
in

tem
atio

n
al

com
m

erce—
m

akes
ciear

th
at

w
ithin

m
aritim

e
m

atters,
the

question
o

fw
h

at
reguiation

applies
to

a
singie

case
gives

rise
not

oniy
to

a
choice-of-law

issue,
but

aiso
(and,

perhaps,
rather)

to
the

need
to

re
construct

the
m

ost
ap

p
ro

p
riate

legai
niie

to
decide

the
case

at
issue,

liy
in

terp
retin

g
conventions

andlor
state

iaw
s

as
a

‘uniform
’

system
,

taking
into

account
the

reievance
of

the
practices

oF
in

tern
atio

n
ai

m
aritim

e
operators.

In
this

sense,
m

aritim
e

law
only

accentuates
som

ething
that

is
ti-ue

for
ali

in
tern

atio
n
ai

com
m

erciai
l
a

nam
ely

the
inadequacy

of
the

traditional
choice-of-law

m
ethod

to
salve

probiem
s

concerning
the

identification
of

the
law

governing
a

specific
legai

reiationship.

3.
Iii

th
e

seco
n
d

p
iace,

the
o
th

er
specific

feature
of

m
aritim

e
iaw

is
th

at
party

au
to

n
o
m

y
aiso

takes
g
reater

reievance
in

this
area

as
a

tooi
oF

‘m
aterial

justice’
aim

ed
at

directly
governing

a
given

situ
atio

n
and

w
ithout

the
filter

of
the

provisions
of

private
in

tern
atio

n
al

iaw
.

In
short,

the
m

aritim
e

area
confirm

s
its

‘speciahtv’
in

relation
to

o
th

er
sectors

of
in

tern
atio

n
al

com
m

ercial
iaw

.

It
com

pels
ju

d
g
es/arb

itrato
rs

to
determ

ine
the

law
applicable

to
a

sp
e

cific
case

having
regards:

•
i1otm

dv
to

the
practices

of
in

tern
atio

n
ai

m
aritim

e
industry

o
p

era
tors

(w
hich

is
a

p
ro

p
er

‘fliter’
through

w
hich

m
aritim

e
iaw

should
be

in
terp

reted
even

by
state

courts
and

in
this

sense
it

has
been

fttndam
entai

the
w

ork
of

in
tern

atio
n
ai

organizations
such

as
C

M
I

and
B

IM
C

O
in

the
elab

o
ratio

n
and

collection
of

stan
d
ard

form
contract,

ciauses
and

guidehnes),

•
b

tit
atso

to
the

actuai
v
ill

of
the

parties,
w

hich
—

in
this

area,
and

in
p
articu

iar
in

the
context

of
the

legai
regulation

of
m

aritim
e

car
i-iage

docum
ented

by
ch

arter
parties—

takes
the

decisive
role

of
a

‘m
aterial

justice’
standard,

capable
of

outhning
the

actual
legal

background
of

each
legai

reiationship.
In

this
regard,

reievant
co

n
i

inon
iaw

cases
have

ciarified
th

at
in

this
sector

custom
s

are
fu

n
d
a

m
ental

far
interpreting

and
u
n
d
erstan

d
in

g
the

v
ili

of
the

parties485.

4.
N

otw
ithstanding

that,
w

e
cannot

deny
the

im
p
o
rtan

ce
and

m
eaning

of
the

indication
of

E
nghsh

law
as

the
ap

p
h
cab

ie
law

in
the

form
s

m
ost

frequentiy
used

by
in

tern
atio

n
al

m
aritim

e
o
p
erato

rs.

B
ut

w
ith

such
indication

the
parties

certainly
intend

to
‘rely’

on
the

system
th

at
is,

am
ong

ali,
the

one
th

at
has

co
n
trib

u
ted

m
ost

to
the

developm
ent

and
the

correct
in

terp
retatio

n
oF

the
p

h
n
cip

les
of

the
so

called
iex

;n
a
r
itiin

a
,

w
hich

represents
—

even
w

hen
the

parties
m

ake
no

choice—
the

corpus
of

provisions
on

w
hich

m
aritirne

judges
and

a
rb

i
trators

vi1i
have

to
found

their
decisions.

W
ith

such
expression

I
m

ean,
in

particuiar,
that

the
iaw

applied
by

institutions
called

to
decide

in
tern

atio
n

ai
m

aritim
e

disputes
is

based
on

a
corpus

of
legai

principies
w

hich
—

even
w

hen
they

are
inciuded

or
‘codified’

in
n
atio

n
ai

legisiations—
have

a
com

m
on

origin
and

are
co

m
prised

of
tw

a
‘constitutive

eiem
ents’:

•
on

the
one

side,
the

lex
m

e
r
c
a
to

r
ia

(w
hich

includes
both

the
in

ter
nationai

conventions
on

m
aritim

e
tran

sp
o

rts,
and

the
uses

and
custom

s
com

m
oniy

accepted
in

such
industrv487,

•
on

the
o
th

er
side,

the
co

n
tractu

ai
form

s
and

tem
piates

w
hich

are
m

ost
frequently

used
by

in
tem

atio
n
al

m
aritim

e
operators458.

•
S

aitistin
C

orpag.
v

K
ho:esta,t

Ivlashine
K

ar
C

o.,
926

f.
S

u
p
a
g
.

436,
439

(S
.D

.N
.Y

.
1996):

“[W
]here

as
here

the
contract

is
one

of charter
part’;

estabhshed
practices

and
ciistouis

of
the

shipping
indtistn’

iii fts
ii

the
c
o
u
rt’s

a
n
o
/is

is
o

f
w

hat
the

parties
agreed

to’;

•
G

reat
C

i,d
e

L
ines,

Ltd.
v.

M
atheson

&
C

o.,
681

f.
2d

121,
125

(C
A

.
1982):

“
C

e
rta

in

lotzgstattding
C

ttsto
n
is

0
/

the
shipping

i,zclitstrv
ore

crttcial
factors

io
be

considered
n’lieti

deciding
w

hether
there

has
beni

a
ineetiiig

o/
the

,tiiitds
ai?

a
m

aritittie
contract”.

456
V

A
N

H
O

O
Y

D
O

N
K

,
E

.,
T

ow
ards

t
w

orldw
ide

restatetiie,lt
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of
different

areas
of

m
aritim

e
law

in
a

large
p

art
it

has
to

be
in

terp
ret

ed
as

a
“codification”

of
trad

itio
n
al

custom
s

o
r

usages.
In

sum
,

as
it

has
been

affirm
ed,

seif-regulation
is

a
p
ro

p
er

source
of

m
aritim

e
law
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In
this

regard
it

shouid
be

considered
in

the
first

piace
th

at
the

lex
ilia

r

itim
a

can
oniy

find
fertile

ground
to

the
extent

th
at

a
state

iaw
ailow

s
its

deveiopm
ent

and
apphcation.

M
oreover,

as
has

been
u
n
d
eriin

ed
even

recentiy’,
the

uniform
tran

sp
o
rt

law
,

like
the

com
m

ercial
usages

generaH
y

accepted
by

in
tern

atio
n
ai

m
aritim

e
com

m
erce

operators,
need

(i)
co

n
stan

t
‘additions’

by
internal

iaw
provisions

to
fili

th
eir

gaps
o
r

p
erm

it
th

eir
actual

im
piem

entation,
and

(ii)
the

enforcem
ent

by
n
atio

n
ai

judges
(aiso

w
hen

recognizing
and

im
piem

enting
arb

itratio
n

decisions).

6.
T

hese
considerations

lead
to

a
m

ore
generai

conclusion.

In
tem

atio
n
al

m
aritim

e
com

m
erce

increasingly
takes

‘centriftigai’
d
i

rections
w

ith
respect

to
state

law
s.

T
he

existence
and

the
application

in
in

tem
atio

n
al

m
aritim

e
disputes

of
a

m
o
d
en

i
lex

in
aritim

a
confirm

the
progressive

shift
from

a
‘state-centric

perspective’
in

regulating
the

relationships
am

ong
m

aritim
e

industry
operators

and,
co

n
seq

u
en

tl
confirm

th
at

the
techniques

based
on

choice
of

iaw
are

iess
and

iess
sig

nificantto
identify

the
legai

provisions
aim

ed
at

governing
such

relatio
n

ships.
B

usiness
operators

of
the

m
aritim

e
com

m
erce

industry
sec

their
relationships

as
not

subject
to

a
singie

national
i
a

but
to

a
different

legai
treatm

ent,
w

ith
p
ecu

h
ar

group
statutes

(consisting
of

the
lex

m
arit

irna),
w

hich
com

e
into

piay
to

m
eet

the
needs

of
such

operators.
In

other
w

ords,
in

transnational
m

aritim
e

the
iaw

,
intended

as
the

m
an

d
ato

ry
reguiation,

w
hereby

a
singie

state
affirm

s
its

so
v

ereig
n

t
is

replaced
(in

a
iarge

p
art

at
least)

by
a

m
s

com
n

irne
ln

ercato
rw

n
,

represented
bv

the
tex

R
irnritilna,

w
hich

apphes
in

the
reiationships

am
ong

intem
ationai

m
aritim

e
com

m
erce

operators,
as

a
consequence

of
their

status.

T
his

phenom
enon

th
at

I
bave

once
calied

‘status
,nercatoi-ius’

thus
a
p

pears
as

a
‘balancing

elem
ent’

of
the

legai
reguiation

appiying
to

in
ter

national
m

aritim
e

com
m

erce
operators

‘on
a

personai
basis’:

th
at

is,
it

ailow
s

them
to

benefit
from

a
flexible

treatm
en

t
foU

ow
ing

the
principles

of
the

favor
conim

ercii
and,

in
particular,

to
satisfy

the
needs

for
ex

p
e

ditiousness
and

prom
ptness

w
hich

are
typicai

for
m

aritim
e

traffics489.
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a
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T
hus,

clearly,
the

‘state-based’
ap

p
ro

ach
is

increasingiy
losing

w
eight

in
the

context
of

m
aritim

e
dispute

solution.

5.T
his,

how
ever,

shouid
not

be
intended

to
m

ean
that

in
tem

atio
n
ai

m
ar

itim
e

com
m

erce
relationships

are
com

pleteiy
im

penetrable
to

state
law

s.
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