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Preface 
 

Over the last years, judicial cooperation in civil and commercial mat-
ters has witnessed a significant increase in number of EU law instru-
ments applicable in cross-border cases to determine the rules on inter-
national jurisdiction, the applicable law, and the rules on recognition 
and enforcement of decisions. Following the establishment and en-
hancement of the European Single Market, characterised by the typi-
cal fundamental liberties, practitioners and academics often face the 
application of uniform rules of private international law in cases pre-
senting an element of internationality. 

Whereas before the entry into force of the Amsterdam Treaty uni-
form rules of private international law were limited in number, the 

that, over the years, in the European judicial space applicable rules 
have exponentially grown, creating provisions that, often intercon-
nected, now interest fields in which international cooperation was not 
easy for States to fully pursue outside the borders of the European Un-
ion. This is, for example, the case of cross-border cooperation in fami-
ly and in succession matters.  

Whilst the European uniform rules necessary to create and foster a 
space of freedom, security and justice in which the liberty to freely 
move is insured bears positive outcomes for European citizens, the 
growing interconnections of the rules, as well as their complexities, 
require an in-depth study of the current legal framework. This Volume, 
which follows the International Roundtable EU Law and Civil Judi-
cial Cooperation: What Lies Ahead?, held in Genoa on Febrary 2016, 
where international experts addressed current issues and future devel-
opments of the European judicial space, wishes to address such com-
plexity with particular regard to selected topics that are relevant for 
the internal market. 

 
 

Ilaria Queirolo 

 





 

11 

Index of Authors 
 

Laura Carpaneto, Researcher in International Law, University of 
Genoa, Dep. of Political Science; Professor of Internatiional Law 
(Dep. of Law, and Dep. of Political Science), of International Or-
ganizations (Dep. of Political Science), and of EU law and 
Transport Policy (Dep. of Mechanical, Energy, Management and 
Transportation Engineering). 

Chiara Cellerino, LLM (Columbia), Post-Doc contract Research 
Fellow in EU law, University of Genoa, Dep. of Law, Adjunct 
Professor of Consular and Diplomatic International Law, Dep. of 
Political Science. 

Stefano Dominelli, Post-Doc contract Research Fellow in Interna-
tional law, University of Genoa, Dep. of Political Science, Ad-
junct Professor of EU law (Dep. of Law), International Justice 
(Dep. of Political Science), and of EU law and Transport Policy 
(Dep. of Mechanical, Energy, Management and Transportation 
Engineering). 

Andrea La Mattina, PhD, Lawyer, expert in maritime law, and 
transport law, Professor of Navigation Law, University of Genoa, 
Dep. of Law. 

Francesca Maoli, PhD candidate, University of Genoa, Dep. of Po-
litical Science. 

Francesco Pesce, Researcher in International Law, University of 
Genoa, Dep. of Political Science; Professor of EU law (Dep. of 
Law), and of Advanced Private International law (Dep. of Law). 

Ilaria Queirolo, Full Professor of International Law, University of 
Genoa, Director of the Department of Political Sciences, Member 
of the Scientific Committee of the CIELI (Centro Italiano di Ec-
cellenza sulla Logistica Integrata) and the CIDOIE (Centro Inter-
universitario sul Diritto delle Organizzazioni Internazionali Eco-
nomiche), and the Italian Coordinator of the PEPP Programme. 
She teaches International law (Dep. of Law, and Dep. of Political 
Science), Advanced EU law, (Dep. of Law), and Advanced Pri-
vate International law (Dep. of Law). 



12   Index of Authors 

 
Chiara Enrica Tuo, Lawyer, Associate Professor of EU law, Uni-

versity of Genoa, Dep. of Law, where she teaches EU law (Dep. 
of Law), and Private International Law (Dep. of Law). 
 
 



 

93 

Maritime Arbitration between Party Autonomy 
and Lex Maritima 

 
ANDREA LA MATTINA 

 
SUMMARY: 1. Maritime arbitration and International commercial arbitration, 

93.  96.  3. The form of the 
arbitration clause in maritime arbitration, 97.  4. The applicable law: lex 
maritima and status mercatorius, 102.  5. The procedure, 106.  6. Mari-
time arbitration and liner transport, 110. 

 
 

1. Maritime arbitration and International commercial arbitration 
 

maritime disputes1. This much can be seen from the widespread use of 
arbitration clauses in the contract forms that are most common in the 
maritime industry and from the significant development experienced 
over the last decades by arbitration institutions specializing in the res-
olution of maritime disputes. The significance of arbitration as a 
means of resolution of international maritime disputes has increasing-

circumstance2. Nevertheless, maritime arbitration is not regulated ei-
ther by the international uniform law conventions or by state legisla-
tions. 

It is however necessary to specify that in this entry the expression 
- r-

rivate parties, concerning issues related to mari-
 

1. S.M. CARBONE and M. LOPEZ DE GONZALO, , in G. ALPA and V. 
VIGORITI (eds.), Arbitrato. Profili di diritto sostanziale e di diritto processuale, Torino, UTET 
Giuridica, 2013, p. 1293. 

2. See, for example, F. BERLINGIERI, International Maritime Arbitration [1979] J.Mar.L.& 
Com., p. 199; C. AMBROSE, K. MAXWELL and A. PARRY, London Maritime Arbitration, Lon-
don, Informa, 2009, passim; S.M. CARBONE and M. LOPEZ DE GONZALO, t-
timo, cit.; B. HARRIS, Maritime Arbitrations, in J. TACKABERRY and A. MARRIOT (eds.), Bern-

, London, Thomson, 2003, p. 
743; M. MUSTILL, Maritime arbitration: the call for a wider perspective [1992] , p. 
51 and, finally, A. LA MATTINA, a-
zionale, Milano, Giuffrè, 2012, p. 14. 
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time law and featuring international elements), and not to the so-called 
3 a-

tion (arbitration between private parties on issues related to maritime 

the doors to two series of misunderstandings. On the one side, one 
might affirm that a maritime arbitration exists simply when an interna-

4: such 
a statement might lead to conclude that maritime arbitration is no legal 

commercial arbitration, apart from the fact that it concerns a maritime 
dispute. On the other side, conversely, one might argue that the mari-
time arbitration is intrinsically different and however autonomous 
with respect to international commercial arbitration insofar as the sub-
ject matter of such arbitration, namely maritime law, is an autonomous 

a-
tional commercial law5. 

Neither of these (opposing) approaches is satisfactory. In fact: 
(i) not only maritime arbitration is characterized by the fact that it 

involves a ship, but it is a procedural phenomenon, directly shaped 
and influenced by the characteristics (and peculiarities) of substantive 
maritime law and 

(ii) the autonomy of substantive maritime law is to be understood 
as a special nature, meaning that it necessarily implies continuing in-
teraction with the principles of ordinary law (which principles may of-
ten be found in provisions of international origin or in the practices of 
international commercial operators), as it is not a self-sufficient and 
complete regulation, suitable to fully cover all aspects of the legal re-

 
3. That refers to the arbitration between States, or between States and private parties, re-

lated to the law of the sea: T. SCOVAZZI, The Evolution of the International Law of the Sea: 
New Issues, New Challenges, in Rec. des Cours, t. 286, p. 53, p. 122; T. TREVES, Le contro-
versie internazionali. Nuove tendenze, nuovi tribunali, Milano, Giuffrè, 1999, p. 35; G. ZE-
KOS, Competition or Conflict in the Dispute Settlement Mechanism of the Law of the Sea Con-
vention, in 56 RHDI, 2003, p. 153.  

4. B. HARRIS, M. SUMMERSKILL and S. COCKERILL, London Maritime Arbitration, 9 
¸ 1993, p. 275. 

5. C. JARROSSON, , in Dir. maritt., 2004, p. 444. 
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lationships relevant to maritime commerce6

maritime law with respect to the principles of ordinary law, and its in-
disputable international dimension clearly show that this subject is 
nothing else but an area of international commercial law. 

maritime law, falls therefore under the broader genus of international 
commercial arbitration, from where, essentially, it draws its legal reg-
ulation. This, however, would be an understatement. Because of the 
special nature of maritime law, the procedural dimension of arbitral 

 
there is a strong need in this domain, for the relationship between sub-
stantive law and procedural law to be a symbiosis, and not a hiatus. 
Maritime arbitration should therefore become (and  as we will see  
is ac n-
tation of maritime law. This means that certain specific characteristics 
of the maritime subject impact on the shape of maritime arbitration, 

ernational com-
mercial arbitration. 

For instance, there is generally little room in this area for questions 
relevant to conflicts of applicable substantive laws, as maritime arbi-
trators decide the disputes submitted to their examination on the basis 
of a set of rules defined as lex maritima 
which, although comprised, inter alia, by the so-called lex mercatoria, 
consists of special principles mostly developed through the practices 
of the maritime industry and the uniform transport law7.  

As regards specifically procedural aspects, it is more frequent in 
the maritime sector to consolidate connected arbitration proceedings. 

formally outside the arbitration agreement, 
the maritime relationships submitted to arbitration. For example, such 
consolidation often occurs in controversies concerning the construc-
tion of ships or disputes relating to charter-parties that are linked with 
each other. Moreover, where arbitration clauses are transferred to oth-
 

6. S.M. CARBONE, o-
ne nel terzo millennio, in Riv. dir.int. priv. e proc., 2005, p. 889. 

7. R.J. CORTAZZO, Development and Trends of the Lex Maritime from International Arbi-
tration Jurisprudence, in J.Mar.L.& Com., 2012, p. 255. 
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er parties, they normally do not circulate through contract assign-
ments, but through endorsements on the bills of lading. Finally, arbi-

her 
than lawyers) and the proceedings are mostly carried out within spe-
cialised arbitration institutions (and not, generally, decided by panels 
of the ICC or other institutions of commercial arbitration); they apply 
flexible rules taking into account, first of all, the will of the parties. 

marks the specificity of maritime arbitration in relation to the other 
sectors of international commercial arbitration and highlights those 

 that are emerging in the international maritime commerce: 
such uses require in fact greater flexibility of interpretation in ap-
proaching various significant facets of this kind of arbitration includ-
ing, in particular, the issue of the validity of arbitration clauses from a 
formal standpoint. 

It thus becomes clear that maritime arbitration should be seen as a 
special procedure with respect to international commercial arbitration. 

e-
cific needs of the international maritime industry, but to take into ac-
count the specific, well- t-
ter8. The speciality of the maritime sector therefore entails the speci-
ality of maritime arbitration with respect to the general model of in-
ternational commercial arbitration, and demonstrates in particular a 
sort of status mercatorius that characterizes maritime industry opera-
tors and (in part at least) differentiates them from other international 
commercial operators (see infra, § 4). 

 
 

 
 

The relevance of party autonomy is particularly strong in maritime ar-
bitration. In fact, unlike in other sectors of international commercial 
law, there is no room in this context for any form of so-c a-

 
8. A. LA MATTINA, , cit., p. 

14. 



Maritime Arbitration between Party Autonomy and Lex Maritima   97 

not the result of an agreement, but of a law or regulation or an interna-
tional convention). In the maritime area, the choice of arbitration for 
the settlement of disputes is always left to the will of the parties. 
Moreover, a large majority of maritime arbitrations (unlike other in-
ternational commercial arbitrations), even when conducted in accord-

ad hoc
are not administered arbitrations, which means that the parties main-
tain a stronger control over the proceedings. The greater relevance of 
private autonomy in the context of maritime arbitration also permits to 
identify an interpretation principle that is fundamental not only for ar-
bitration agreements contained in standard forms used by operators in 
the international maritime industry, but also, more generally, for the 

r-
bitration as a legal phenomenon. In this commercial area the will of 
the parties takes a central role, and therefore, the laws applicable to 
the various aspects of maritime arbitration must first of all take into 
account the way in which the parties intended to regulate a specific 
aspect of the arbitration procedure. In this sense, it has been affirmed 

of the parties unless there are compelling reasons of principle why it is 
9 and that it is important to understand the 

10. 
 
 

3. The form of the arbitration clause in maritime arbitration 
 

The formal aspects of the arbitration clauses required by the various 
legal systems are the means for uncovering the intention of the parties 
to avail themselves of arbitration11. In this respect, art II of the New 
York Convention requires that the arbitration agreement has to be re-
 

9. Harbour Assurance Co (UK) Ltd v Kansa General International Insurance Co Ltd 
 

10. Premium Nafta Products Ltd v Fili Shipping Co Ltd 
Rep 254. 

11. F. BONELLI, La forma della clausola compromissoria per arbitrato estero, in Dir. ma-
ritt., 1984, p. 480. 
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n-
n-

tal rule to evaluate the formal validity of arbitration clauses relevant to 
the relationships of international maritime law, and  in principle  it 
gives no room for questions relevant to conflicts of laws related to the 
form of the arbitration clause. But a certain national law may be ap-

tained in 
art VII of the New York Convention: as a matter of fact, art VII re-
gards the recognition and enforcement of arbitral award, but it has 
been affirmed that its field of application also includes the matter of 
the formal validity of arbitration clauses12.  

Case law has (and, in particular, the decisions of Italian judges 

clauses, and omitted to verify the actual consent of the parties to de-
part from the jurisdiction of state courts in favour of arbitration13. In 
this respect, although it has been stated that arbitration clauses neither 
have to be specifically approved pursuant to s 1341 of the Italian Civil 
Code14, nor that they have to be separately underwritten15, the Italian 
Supreme Court has affirmed that arbitration clauses shall be interpret-

compliance of a certain arbitration clause with the abovementioned 
formal requirements, he cannot dismiss the case in favour of an arbi-

New York Convention based on the praxis of the international com-
mercial operators16. On the contrary, English decisions affirm that in 

 

 
12. XL Insurance Ltd v Owens Corning  
13. A.J. VAN DEN BERG, The New York Arbitration Convention of 1958. Towards a Uni-

form Judicial Interpretation, Deventer-Boston, Wolters Kluwer, 1981, p. 177. 
14. Cass. S.U. 22 May 1995, n. 5601, Micheletti c. Ditta Jazirah Marble Company Ltd., in 

Riv. Dir. Int., 1995, 817. 
15. Cass. S.U. 18 May 1978, n. 2392, Soc. Atlas c. Soc. Concordia Line, in Dir. maritt., 

1978, 658. 
16. Cass. S.U. 19 May 2009, n. 11529, Louis Dreyfus Commodities s.p.a. c. Cereal Man-

gimi s.r.l., in Riv. dir. int. priv. e proc., 2010, 443. 
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in particular  the interpretation of the arbitral clauses in the shipping 
17.  

Bearing those facts in mind, we have to focus our analysis on the 
issue of the incorporation of an arbitration agreement contained in a 
different contract by reference. This is very common in shipping prac-
tice, especially the incorporation of the terms and conditions of the 
charter party into the bill of lading by reference is often used. Despite 
its relevance for commercial operators, this topic is not regulated by 
the New York Convention, when the validity of incorporation by ref-
erence of an arbitration agreement is explicitly affirmed by s 6(2) of 
the English Arbitration Act 1996 (c. 23; whose wording is similar to 
that of art 7(6), 1st option, of the UNCITRAL Arbitration Model Law 
(United Nations Commission on International Trade Law, UNICI-
TRAL Model Law on International Commercial Arbitration, Vienna 
2006). National courts approach the matter in different ways, combin-
ing some rigid and flexible approaches in its regard18. 

For example, Italian case law considers valid an incorporation by 
reference of an arbitration clause contained in a charter party only if 
the bill of lading contains a specific reference to such an arbitration 
clause (relatio perfecta), and not also if the bill of lading just makes a 
generic reference to the charter party (relatio imperfecta)19. But the 
distinction between relatio perfecta and relatio imperfecta does not 
find any link to the text of art II of the New York Convention. As it 

r-

 
17. Premium Nafta Products Ltd v Fili Shipping Co Ltd 

Rep 254. 
18. C. ESPLUGUES MOTA, Some Current Developments in International Maritime Arbitra-

tion, in J. BASEDOW, U. MAGNUS and R. WOLFRUM (eds.), The Hamburg Lectures on Mari-
time Affairs 2007 & 2008, Berlin, Springer, 2010, p. 128.  

19. See Cass. S.U. 1 March 2002, n. 3029, UMS Generali Marine s.p.a. c. Clerici Agenti 
s.r.l. e Lombardi, in Riv. dir. int. priv. e proc., 2002, 1047; App. Torino 8 May 2007, UMS c. 
Meridian Shipping, in Dir. trasp., 2008, 565; Trib. Genova 23 April 2008, Superbeton S.p.A. 
c. Panamax Jupiter Maritime Company Ltd., in Dir. maritt., 2010, 132. On this topic see M. 
RICCOMAGNO, The incorporation of Charter Party Arbitration Clauses into Bills of Lading (a 
comparison between authorities of the Courts of Italy, England and the United States), in Dir. 
maritt., 2004, p. 1187.  
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taken as a valid consent to arbitration, even if there is no explicit ref-
20. 

21, 
the general rule being that an arbitration clause in a charter party does 
not bind the holder if such clause is not specifically mentioned in the 
bill of lading22

23 and  in certain cas-
es  it has been affirmed that also a relatio generica is sufficient to 
considering validly incorporated an arbitration clause of a charter par-
ty into a bill of lading, in cases where the consent of the parties to the 
arbitration agreement was demonstrated taking into account a particu-
lar commercial context24 o-
vision in the charter makes it clear that the clause is to govern disputes 

25. 
Finally, US courts have a flexible approach and  in extreme syn-

thesis  they affirm the validity of the incorporation by reference of an 
arbitration clause contained in a charter party into a bill of lading 
through a clause of incorporation drafted in general words26. But such 
validity is subject to the fulfilment of two different conditions: (i) a 

harter party; (ii) an actual or 
constructive notice of the incorporation by the holder of the bill of lad-
ing27

 
20. R. LUZZATTO, International commercial arbitration and law of States, in Rec. des 

Cours, t. 157, p. 41.  
21. Dornoch Ltd v Mauritius Union Assurance Co Ltd  
22. TW Thomas & Co Ltd v Portsea Steamship Co Ltd [1912] AC 1; The Rena K [1978] 1 

Federal Bulk Carriers Inc v C Itoh & Co Ltd (The Federal Bulker) [1989] 1 
Daval Aciers D'Usinor et de Sacilor v Armare Srl (The Nerarno) [1996] 1 

Owners of Cargo Lately Laden on Board the MV Delos v Delos Shipping Ltd 
 703; Welex AG v Rosa Maritime Ltd (The Epsilon Rosa) (No.2) [2003] 2 

Verity Shipping SA v NV Norexa (The Skier Star)   
23. Siboti K/S v BP France SA   
24. Africa Express Line Ltd v Socofi SA [2009] EWHC 3223 (Comm). 
25. T.E. SCRUTTON and OTHERS (eds.), Scrutton On Charterparties and Bills of Lading, 

19th ed., London, Sweet & Maxwell, 1984, p. 68.  
26. Son Shipping Co Inc v De Fosse & Tanghe 199 F.2d 687 (2d Cir 1952).  
27. Midland Tar Distillers, Inc v M/T Lotos 362 F.Supp. 1311 (SDNY 1973); Continental 

Florida Material, Inc v M/V Lamazo 334 F. Supp.2d 1294 (SDFla 2004).  
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the particular facts and it requires the judges to analyse all of the sur-
rounding circumstances of the particular case28. 

What has been said above suggests a more general question. We 
wonder whether a formalistic approach interpreting maritime arbitra-
tion clauses is consistent with the context at stake. The answer is no 
for two reaso n-
al commercial operators with formal prescriptions that collide with the 
need for expeditiousness that characterizes their relationships. (ii) The 
fundamental function satisfied by the formal requirement is to verify 
that the arbitration clause was actually consented to29. The issue of the 
validity of maritime arbitration clauses from the formal standpoint 
should therefore be solved through the realization of the instrumental 
nature of formalities with respect to the existence of a (substantive) 
consent of the parties to stipulate the arbitration agreement. In this 

perspective of maritime arbitration. In other words, the question of the 
form of arbitration clauses can (indeed, it must) be solved taking into 
account the context in which international maritime industry operators 
act. This means: 

(i) on the one side, that the formal requirements under the provision 
in question should be interpreted in a flexible manner, to meet the 
needs of international maritime operators (who, for instance, are un-
likely to sign transport contracts and/or documents containing arbitra-
tion clauses, but, if anything, they exchange  mostly through brokers 
 extremely terse e-mails or faxes) and 

(ii) on the other side, that particular attention will have to be paid to 

 
actual consent of each party to the arbitration clause30. 

 
28. C. ESPLUGUES MOTA, Some Current Developments in International Maritime Arbitra-

tion, cit., p. 138.  
29. Cass. 14 November 1981, n. 6035, Jauch & Huebener c S.té de Navigation Transocé-

anique, in Dir. maritt., 1982, 391, with comments by M. MARESCA.  
30. In this sense see Caresse Navigation Ltd v Maroc and other   

[2014] EWCA Civ 1366; YM Mars Tankers Ltd v. Shield Petroleum (Nigeria) Ltd [2012] 
EWHC 2652 (Comm). 
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In conclusion, in a context, such as that of international maritime 
r-

roach 
seems to be entirely misplaced, although it is often adopted by certain 
judges who, with a rigid interpretation of art II of the New York Con-
vention, essentially obstruct the access to arbitration justice by opera-
tors, without, however, protecting th
simply those who are not so used to the contractual practices of a spe-
cific commercial sector. This is not meant to question the relevance 
(and reasonableness) of the formalities required by art II of the New 
York Convention
nothing to do with form and the criticism of formalism cannot be un-

31. In 
other words, we do not intend to censure art II of the New York Con-

n-
terpretation of the formality requirements under such provision. 

 
 

4. The applicable law: lex maritima and status mercatorius 
 

One of the most interesting issues to be dealt with in studying mari-
time arbitration is the choice of law, as in this type of arbitration the 
international dimension is a matter of course, and legal relationships 
here will seldom fall under one single legal system32. From this point 
of view, maritime arbitration is no different from other sectors of in-
ternational commercial arbitration. The speciality of maritime arbitra-
tion in relation to choice of law is marked and evidenced by two fun-

jus commune 
mercatorum 33 that originates from custom and is largely included in 

essentially similar legal solutions, although the wording is not always 
identical due to the difference of the doctrines from which each of 

 
31. S. SATTA, Il mistero del processo, Milano, Adelphi, 1994, p. 86. 
32. B. HARRIS, Maritime Arbitrations, cit., p. 744. 
33. The Lottawanna 88 U.S. 558, 573 (1875).  
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them took inspiration34. This aspect  that differentiates and character-
izes this subject with respect to all other areas of international com-
merce  makes clear that within maritime arbitration, the question of 
what regulation applies to the merits of the dispute gives rise not only 
to a choice-of-law issue, but also (and, perhaps, rather) to the need for 
the arbitrator to reconstruct the most appropriate legal rule to decide 
the case at issue, by interpreting conventions and/or state laws as a 

international maritime operators. In this sense, maritime arbitration 
only accentuates something that is true for all international commer-
cial law, namely the inadequacy of the traditional choice-of-law meth-
od to solve problems concerning the identification of the law govern-
ing a specific legal relationship: this inadequacy is even more evident 
when the solution of a dispute is submitted to arbitration. In the sec-
ond place, party autonomy also takes greater relevance in the maritime 

facts directly (without the filter of the provisions of private interna-
tional law). In short, as regards the conflict-of-law issue, the maritime 

n-
al commercial law. It compels arbitrators to determine the law appli-
cable to a specific case having regards not only to the practices of in-
ternational maritime industry oper
through which maritime law should be interpreted even by state 
courts), but also to the will of the parties, which  in this area, and in 
particular in the context of the legal regulation of maritime carriage  
takes the d t-
lining the actual legal background of each legal relationship (see 
above § 2). 

In this perspective we can appreciate the importance and meaning 
of the indication of English law as the applicable law by arbitrators in 
the forms most frequently used by international maritime operators: 

that is, among all, the one that has contributed most to the develop-

 
34. S.M. CARBONE and L. SCHIANO DI PEPE, Conflitti di sovranità e di leggi nei traffici 

, Torino, Giappichelli, 2010, 
p. 3.  
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ment and the correct interpretation of the principles of the so-called 
lex maritima, which represents  even when the parties make no 
choice  the corpus of provisions on which maritime arbitrators will 
have to found their decisions. With such expression we mean, in par-
ticular, that the law applied by arbitration institutions called to decide 
international maritime disputes is based on a corpus of legal principles 
which  a-
tions  have a common origin and are comprised of 

lex mercatoria (which includes both 
the international conventions on maritime transports35, on the other 
side, the contractual forms and templates which are most frequently 
used by international maritime operators36 -

i-
time dispute solution.  

This, however, should not be intended to mean that international 
maritime commerce relationships are completely impenetrable to state 
laws. In this regard it should be considered in the first place that the 
lex maritima can only find fertile ground to the extent that a state law 
allows its development and application. Moreover, as has been under-
lined even recently, the uniform transport law, like the commercial us-
ages generally accepted by international maritime commerce opera-

their gaps or permit their actual implementation, and (ii) the enforce-
ment by national judges (also when recognizing and implementing ar-
bitration decisions). Furthermore, although shipping operators gener-
ally insert in their forms and contracts choice-of-law clauses indicat-
ing English law as the applicable law, maritime arbitrators have to re-
solve choice-of-law issues when parties have not made such choice. In 
that case, different solutions have been proposed in order to determine 
the law applicable to the substance of the dispute. In particular, it has 
been affirmed that maritime arbitrators may: (i) apply the choice-of-
 

35. A. FALL, Defence and Illustration of Lex Mercatoria in Maritime Arbitration, in 
Arb., 1998, p. 83, and the uses and customs commonly accepted in such industry (Stolt-
Nielsen v AnimalFeeds Intern Corp 559 U. S. Supreme Court 559 (2010); Samsun Corp v 
Khozestan Mashine Kar Co 926 F.Supp. 436, 439 (SDNY 1996); Great Circle Lines, Ltd v 
Matheson & Co, Ltd 681 F.2d 121, 125 (2d Cir 1982). 

36. W. TETLEY, The General Maritime Law  The Lex Maritima, in Eur.T.L., 1996, p. 497. 
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law rules they consider applicable to the case, as it has been provided 
for by s 46.3 of the English Arbitration Act 1996; (ii) apply the 
choice-of-law rules provided for by the lex arbitri u-

n of the choice-of-law rules of all the countries with 
which the dispute is connected; (iv) directly apply the substantial law 
they consider applicable to the case37. Finally, (v) with specific refer-
ence to the maritime arbitrations decided by the German Maritime Ar-
bitration Association (GMAA), it should be noted that s 12 of the 

parties have expressly agreed on the application of a specific law, 
German law shall be deemed to have been chosen to apply, including 

38.  
These considerations lead to a more general conclusion. Interna-

with respect to state laws. The existence and the application in interna-
tional maritime arbitrations of a modern lex maritima confirm the pro-

- a-
tionships among maritime industry operators and, consequently, con-
firm that the techniques based on choice of law are less and less sig-
nificant to identify the legal provisions aimed at governing such rela-
tionships. Business operators of the maritime commerce industry see 
their relationships as not subject to a single national law, but to a dif-
ferent legal treatment, with peculiar group statutes (consisting of the 
lex maritima), which come into play to meet the needs of such opera-
tors. In other words, in transnational maritime law, the law, intended 
as the mandatory regulation, whereby a single state affirms its sover-
eignty, is replaced (in a large part at least) by a ius commune mercato-
rum, represented by the lex maritima, which applies in the relation-
ships among international maritime commerce operators, as a conse-
quence of their status39. This phenomenon that I have on sta-

 
37. C. AMBROSE, K. MAXWELL and A. PARRY, London Maritime Arbitration, cit., p. 64; F. 

BERLINGIERI, The law applicable by the arbitrators, in Dir. maritt., 1998, p. 617. 
38. K.A. GERSTENMAIER, The 'German Advantage'  Myth or Model?, in SchiedsVZ, 

2010, p. 21. 
39. A. LA MATTINA, Clausole di deroga alla giurisdizione in polizza di carico e usi del 

commercio internazionale tra normativa interna e disciplina comunitaria, in Dir. maritt., 
2002, p. 473-474. 
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tus mercatorius

treatment following the principles of the favor commercii and, in par-
ticular, to satisfy the needs for expeditiousness and promptness which 
are typical for maritime traffics. 

 
 

5. The procedure 
 

The relevance of private autonomy in maritime arbitration is con-
firmed  and, indeed, reinforced  s-
pects, broadly defined, of this kind of arbitration. It is true that, as 

h-
n-

ternational commercial arbitrations40; however, it is with reference to 
maritime arbitrations that the parties (either directly or through their 
arbitrators) keep stronger control over the proceedings, shaping it in 
such manner as to support their needs as far as possible with respect to 
the characteristics of the subject dealt with41. Thus, a large majority of 
maritime arbitrations (unlike other international commercial arbitra-
tions), even when conducted in accordance with the rules of arbitra-
tion institutions, ar ad hoc a-
tions, which means that arbitration procedures regarding maritime 
disputes are generally conducted with considerable procedural flexi-
bility and  basically  under the constant control of the parties.  

This aspect of maritime arbitration has historic reasons. In fact, for 
a long time (and up until a few decades ago) it was characterized as a 

r-
e part, brokers associat-

ed with the Baltic Exchange of London, who decided on the basis of 
their own sense and experience, in a context where formalities were 
absent and therefore there was no need to use procedural rules. Start-
 

40. J.J. COE, International Commercial Arbitration. American Principles and Practice in 
a Global Context, New York, Transnational Pub., 1997, p. 59. 

41. C. ESPLUGUES MOTA, Arbitraje Marìtimo Internacional, Navarra, Thomson, 2007, p. 
510. 
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ing around 1960, the evolution of maritime arbitration moved to an in-
- n-

volvement of lawyers or, however, people experienced in the legal 

resolu e-
dural-
arbitration. In light of this, it becomes clear why the London Maritime 
Arbitrators Association (LMAA), the main maritime arbitration insti-
tution in the world, did not adopt procedural rules for a long time. 
Such rules were introduced only in 1999 (with the publication of the 
LMAA Procedural Guidelines and were fully systematised in the 
LMAA Terms of 2002 which are regularly updated (available at 
www.lmaa.org.uk).  

In this regard, however, it should be highlighted that the recent 
evolution is aiming to reduce the control of the parties over the pro-
ceedings conducted on the basis of the LMAA Terms. It was fully 
recognized until the 2006 issue of such Terms which stated that  
apart from the default use of the provisions under Schedule 2 to the 
Terms  the procedural rules were fixed by the Arbitration Panel, 

the parties had a direct say on the regulation of the arbitration proce-
dure. On the contrary, the last version of the LMAA Terms 2012 
(www.lmaa.org.uk) lays down the principle that it is (only) the Arbi-

l and eviden-

stipulated by the parties in that regard. However, the parties keep the 
power to decide whether the preliminary investigation is to be based 
only on documents, or is to include a hearing (s 12). This progressive 

the arbitration procedure conducted under the aegis of the LMAA 
Terms is the natural consequence of the already mentioned greater 
complexity of ma a-

 in recent times  are less inclined 
to take a collaborative approach on the issues relevant to procedure. 
Therefore, reasons of procedural economy (in particular, saving time 
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LMAA did with reference to the so-called Intermediate Claims Proce-
dure (conceived in 2009 in collaboration with the Baltic Exchange for 
claims not exceeding a value of $ 400,000, which has rarely been used 
by operators so far). More rigid rules, on the other hand, are fixed by 

Small Claims Procedure - SCP (conceived in 1989 for claims not ex-
ceeding a value of $ 50,000, which have been used fairly often over 
time) and the so-called Fast and Low Cost Arbitration  FALCA (cre-
ated in 1997 for claims of a value ranging from $ 50,000 and $ 
250,000, virtually never used in practice): in this kind of proceedings 
  the parties cannot modify the 

regulation of the procedure and the powers of arbitrators to act in that 
regard are extremely limited. This approach, aimed at balancing the 
principle of autonomy with the necessity of expeditiousness in the 
proceedings has also inspired the provisions on maritime arbitration 
proceedings conducted pursuant to the Rules of the Society of Mari-
time Arbitrators of New York (SMA, available at www.smany.org). In 

rules, except for those that entrust the arbitrators with the power to 

examining 
the parties, but it is reasonable to conclude that such provisions are 
only those relevant to (i) the determination of the dates and places of 
the hearings and (ii) the identification of the claimant in the (rare) cas-
es in which this is in doubt (s 21), as well as the provisions (iii) on the 
relevance of evidence for the purposes of its admission and assess-
ment (s 23) and (iv) on the possible reopening of the discovery stage 
(s 26).  

The Rules of Arbitration of the German Maritime Arbitration As-
sociation (GMAA Rules, available at www.gmaa.de) also allow the 
parties to intervene in the regulation of the procedure. In this regard, 
however, it should be noted that the power of the parties to modify 
procedural rules is not limited while the arbitrators have not yet been 
appointed; after such appointment, it is still possible to bring modifi-
cations, but  in this case  the consent of the arbitrators is required, in 
addition to the consent of the parties (art 1).  
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The rules of the Association of Maritime Arbitrators of Canada 
(AMAC, available at www.amac.ca), on the contrary, do not lay down 

by the agreement of all parties to the arbitrat
wording of the Rules of the other Canadian maritime arbitration insti-
tution, the Vancouver Maritime Arbitrators Association (VMAA, 
available at www.vmaa.org) (s 2).  

Likewise, with specific reference to procedural rules, the Arbitra-
tion Rules of the Singapore Chamber of Maritime Arbitration (SCMA, 
available at www.scma.org.sg), as amended in 2009, provide that the 

), therefore similar to the 
provision contained in the LMAA Terms 2006. 

arbitrations conducted in accordance with the 
of the Chambre Arbitrale Maritime de Paris (available at www.-
arbitrage-maritime.org) is extremely limited: the choice of the parties 
can only regard the applicability of the regulation in force at the time 
of the stipulation of the arbitration agreement, rather than the one in 
force when the dispute was initiated (art I).  

A similar approach is also followed in relation to arbitrations sub-
ject to the Rules of Arbitration of Tokyo Maritime Arbitration Com-
mission (TOMAC, available at www.jseinc.org/en/tomac/arbitration/-
rules_index.html) of the Japan Shipping Exchange (JSE), which pro-
vide, on the one side, that reference to the Rules by an arbitration 

r-

only be modified by the TOMAC on an initiative of its Chairman. The 
joint provisions of such rules make it clear that it is not possible for 
the parties of arbitrations subject to the TOMAC Rules to intervene on 
the procedure. 

The regulation provided by the China Maritime Arbitration Com-
mission Arbitration Rules (available at www.cmac-sh.org/-

hand, is much less rigid: not only are the parties entitled  generally 
speaking  o consent by the Arbitration 
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agreement the procedural deadlines stipulated in these Rules or modi-
fy the arbitration procedural matters concerned to meet the special 

administered maritime arbitration, these Rules  in theory at least  
give the parties full control over the rules governing the development 
of the proceedings. 

In conclusion, whilst it is indisputable that, in comparison with the 
early 1960s, maritime arbitration is now taking a less informal shape 

n-
 at the 

moment  90% of maritime arbitrations are conducted with ad hoc 
procedures, within the LMAA and the SMA, where the parties main-
tain (either directly or through the arbitrators appointed by them) ex-
tensive powers to manage the proceedings. This certainly confirms the 
speciality of maritime arbitration compared to other types of interna-
tional commercial arbitration. Of course, the powers of the parties to 
have influence over the maritime arbitration proceedings eventually 
depends on the existence of a mandatory procedural law applicable to 
such an arbitration (if any). Furthermore, the rules of arbitration pro-
vided for by the above mentioned maritime arbitral institutions may 
contain gaps which need to be filled. In this respect, we must under-
line the central role of the so- e-
fined as a body of rules which sets a standard external to the arbitra-
tion agreement and the wishes of the parties, for the execution of the 
arbitration. As it has been affirmed in general, in maritime arbitration, 
too, curial law usually corresponds to the law of the seat of arbitra-
tion42. 

 
 

6. Maritime arbitration and liner transport 
 

We have seen in the preceding paragraphs that, as concerns maritime 
commerce, party autonomy and international customs have considera-

 
42. Naviera Amazonica Peruana SA v Compania Internacional de Seguros de Peru [1988] 
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ble weight in the regulation of arbitration, with regard both to the is-
sues related to the validity of arbitration clauses (§ 3), and to the ap-
plicable law (§ 4), as well as to the rules governing procedure (§ 5).  

moreover, makes it possible to reinterpret the set of legal relationships 
involving international maritime commerce operators within the scope 
of what I have called status mercatorius. In this latter regard, the anal-
ysis carried out in this entry permits to conclude that when a person 

at  
in the relationships held inter pares with other members of the same 

 
at better meeting the needs of expeditiousness and promptness that are 
typical of maritime commerce. And again, we can say that a general 
favor arbitratus can be found in international maritime commerce re-
lationships, considering both the diffusion of arbitration in such rela-
tionships and the fact that arbitration seems to be the only tool capable 
of ensuring the application of legal rules in line with the business 
transaction which the parties intended to put in place43. 

However, this interpretation cannot be accepted unconditionally 
and without certain specifications in the sector of liner shipping, as its 
characteristics make it significantly different from tramp shipping 
(usually documented by charter parties). In the first place, in fact, arbi-
tration clauses in liner transport do not have the typical marks of, for 
instance, charter parties. In a context where arbitration is not the 
means of dispute resolution normally used by business operators, it 

commerce to argue that the controls over the validity of the arbitration 

characterizes the approach of courts in this matter. In the second place, 
the legal relationships associated with liner transport are almost exclu-
sively regulated by the mandatory uniform law provisions of the 
Hague-Visby Rules44 (or of the Hague Rules45, or  again  of the 
 

43. S.M. CARBONE and M. LOPEZ DE GONZALO, , cit., p. 1293. 
44. International Convention for the Unification of Certain Rules relating to Bills of Lad-

ing signed at Brussels, 25 August 1924, as amended by the 1968 Visby Protocol and the 1979 
Brussels Protocol. 
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Hamburg Rules46, as the case may be), as it is considered that in this 
sector of international maritime commerce the position of the cargo 
in 47. This has even 
raised doubts with regard to the possibility for the parties to the rela-
tionships involved in liner transport to avail themselves of arbitration 
as a means of dispute resolution48. In fact, whereas in inter pares 
commercial relationships arbitration is certainly the most suitable pro-
cedural tool, in a context where the bargaining power of one party is 

arbitration is not necessarily the best means to resolve disputes, as it 
might turn into a mechanism aimed at hindering access to justice for 

regulated on the basis of general conditions unilaterally issued by the 
other party and written on the back of the bill of lading  the weaker 
party might not even be fully aware of having consented to an arbitra-
tion49. In light of these considerations, it might seem that maritime ar-
bitration is not a unitary phenomenon: on the one side, we find mari-
time commerce relationships where arbitration is commonly used, 
where exigencies of expeditious conduct dominate and where the con-
trol of state judges on arbitration agreements is less rigid (tramp 
transport contracts documented by charter parties); on the other side, 
there are relationships where arbitration conventions are not generally 
used and within which the possibility to have recourse to arbitration is 
even put in doubt by the presence of mandatory international laws 
protecting the parties the cargo interests (liner transport contracts doc-
umented by bills of lading).  

maritime arbitration, insofar as it leads to reflect on whether the latter 
 

45. International Convention for the Unification of Certain Rules relating to Bills of Lad-
ing signed at Brussels, 25 August 1924, 120 LNTS 155. 

46. United Nations Convention on the Carriage of Goods by Sea of 31 March 1978, 1695 
UNTS 3. 

47. S.M. CARBONE, Contratto di trasporto marittimo di cose, 2nd ed. in cooperation with 
A. LA MATTINA, Milano, Giuffrè, 2010, p. 169. 

48. S.M. CARBONE, Il trasporto marittimo di cose nel sistema dei trasporti internazionali, 
Milano, Giuffrè, 1976, p. 98-99. 

49. A. LA MATTINA, , cit., 
p. 305. 
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lts of the 
analysis carried out in this paper. The legal relationships relevant to 
the so- n-

to be protected (the person interested in the cargo) might seem to prej-
udice the possibility to accept the flexible interpretation of the formal 
requirements of arbitration clauses we have suggested before in this 
sector at first (§3). However, in practice, even in this sector we should 

clauses under art II of the New York Convention of 1958. On the con-
trary  far-sighted judges (especially English and American case-law) 
have accepted the importance of carrying out verifications based on 
reasonableness and on the common practices of business operators, 
which are the most suitable means to ensure the protection of the 
weaker party with regard to relationships relevant to liner maritime 
transports: in fact, they are the only tools capable of verifying that the 
person interested in the cargo had actually consented to the arbitration 
agreements50. 

Moreover, the mandatory uniform laws protecting the cargo inter-
ests do not limit the possibility to submit the disputes relevant to liner 
transport to arbitration: they only put limits (and have thus been right-

-
l-

ready been affirmed by English and American case law51 and has re-
cently been confirmed by the rules regarding arbitration contained in 
ch 15 of the Rotterdam Rules52. Even from a substantive viewpoint, it 

for relationships relevant to liner transports. The uniform laws apply-
 

50.  [1957] 1 WLR 815; Owners of Cargo Lately Laden on Board the 
Eleftheria v Owners of the Eleftheria Trafigura Beheer BV v Medi-
terranean Shipping Co SA Carbon Black Export, Inc v The Mon-
rosa 254 F.2d 297 ( 5th Cir 1958); Indussa Corp v S. S. Ranborg 377 F.2d 200 (2d Cir 1967); 
M/S Bremen v Zapata Off-Shore Co 407 U.S. 1 (1972). 

51. Owners of Cargo on Board the Morviken v Owners of the Hollandia (The Hollandia) 
Vimar Seguros y Reseguros, SA v M/V Sky Reefer 515 U.S. 528 

(1995). 
52. F. BERLINGIERI, Arbitrato marittimo e Regole di Rotterdam, in Dir. maritt., 2011, p. 

387. 
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ing to this kind of transports are undoubtedly part, in fact, of the lex 
maritima, and moreover  notwithstanding their mandatory contents  
they do not prevent enhancing the relevance of the status mercatorius 
in this context as well. Lastly, the procedural rules of the main arbitra-

and are shaped in such a manner as to ensure not only the compliance 
with the adversarial principle, but also a shorter length of time for the 
resolution of the controversy, certainly faster than resolving the dis-
pute in court in any legal system whatsoever.  

In conclusion, in light of the above, we can say that even in liner 
transport, maritime arbitration ma f-

rights of the parties to transactions in international maritime com-

phenomenon, where the features of liner transport can be inserted 
without causing any cracks in the system. In this context, moreover, 
the peculiarities of liner transport transactions confirm, once again, the 
speciality of maritime arbitration compared to other kinds of interna-
tional commercial arbitration. 

 
 


