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Table 12.8 Theoi’eticat desirable ontcoìne is. sectorpreferences

TiieoreiieaI dosirabie Secior preterencas Match?

rnttcome

Mcmbersbip SustnabIe Ycs Yes

dos Opec or closed Opec. bui bigner abate of Open. same share or bencfit

proflt tor earI adopiers Iimiied in time

Eniratice and Po sible upon continued Pos bie, io ,sphI

eit compen.aiion io ecluded noification perod

pariTier, totificatioui priod

or terminetion fee due frani

temlìnating partner

Operution Dauli No need for third-pam Tiutrd-pari manaper

ntanngemenu management

distrubution Onu dustributuon in case of Ideci

munaging partner or in case

of gros uunbalnnces

LuabiIut Damage duuring Fault-hased CMR No iiabuiut or fault-based

transpori Iumuted IuahuIit

Dreach of olhcr No obligauion io vai! No obligaton tosi od

obligatuona in cose of no shous. bui un cose of no alunni, no

compensatuon due cornpensatuon due

A possible even bigger discrepancy exists between the theoreticai desirable
outcome and that preferred by the respondents. While respondents to the survey
did address some of the concems expressed in the theoreticai modeis, on manv
points they desire too much flexibility and too littie responsibility to realize the
goal of providing certainty and elimination ofpotential adverse effects ofcooper
ation on eontracwal rights and obligations whiie at the same time limiting transac
tion costs. This is evidenced by the preference for flexibie membership ruies, but
even more by the choice of a knock-for-knock iiability regime and the absence of
a fmancial sanction for the non-performing partner.

Whiie respondents thus seem to prefer iiberty, the question is whether these
choices do not provide too much liberty to get parties io effectively bùid them
seives to a successful piatooning cooperation. In order to test wheer the choice
of these ciauses aiso entails a choice for the operationai consequences thereof,
in the next stage, a new qtiestionnaire wili assess the evaluation of the outcomes
of the chosen nules. The positive side of this vohmtarism is that it evidences the
wilhngness of industj-y players towards cooperatien. Whiie legai uncertainty and
risk were named in the survey as the main constraints against cooperation, this
research suggests that parties want predictabie and workable mies, even more than
the creation of the best regime for cooperation.

13. Who pays for oil pollution at sea?
Some rernarks on the interplay
between certainty of the law and
unpredictability1
Andrea La Mattina

INTRODUCTI ON

No ‘sustainable and efficient’ transport may exist without providing a system
ofhabilitv of the transport operators which properiy compensates damages for
poHution generated by their activity. The case of oil poliution at sea is para
digmatic in order to understand the issues arising from the present regulation
ofthis phenomenon and in particuiar the probiems connected to the position of
different kinds ofoperators.

1. THE ‘CHANNELLING’ SYSTEM OF LIABILITY
FOR 0W POLLUTION AT SEA PROVIDED fOR
BY THE ‘CLC’ AND ITS RATIONALE

The 1969 Brtisseis Intemationai Convcntion on Civil Liabihtv for Oil
Poilution Damage (the CLC’, as amended in 1992)2 aims to ensure adequate,

Te\t of the speech delivered at the tnternationai Conference on ‘Sustai,toble
a,td Ejjictent Tausport Sucite,uts Hott’ to Jntegrcute Trauuspou-t in the transfo,’mation to
a Curcular Eeonomj”. Helsinki, 20—21 ApriI 2017. This chapter is based mi an amended
version of m’ articie Judicial Deveiopments in The Erika Case: LiabiIit for Oil
Pollutton at Sea and Unpredictabilit’, in Diritto del conume,-cio internazionale. 2016,
651ff.

On the CLC in generai, sec, arnong others, Jorgen Basedow and Ulrich
Magnus (eds), Pollution of the Sea Prevention and Compensation (Springer-Verlag
Berlin, Heidelberg 2007); Sergio M. Carbone, ‘Strumenti iniernazionahstici e
privatistici-internazionaii relativi al risarcimento dei danni provocati da idrocarburi
all’ambiente marino’ (2006) Rii’. dir, btt. prév. e proc 623ff.; Sergio M. Carbone and
Lorenzo Schiano Di Pepe. ‘Unifonn Las’ and Conflicts in Private Enforcemeni of
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prom
pt

and
effective

cem
pensation

for
dam

age
to

persons.
property

costs
ol

clean
cip

and
reinstatem

ent
m

easures
and

econornic
losses

resulttng
from

the
m

aritim
e

transport
ofoil.

In
particular,

C
L

C
provides

a
‘channclling’

form
of

strict
liability

against
the

registered
shipow

ner
that

in
certain

conditions
expressly

excludes
various

others
fom

dam
ages

claim
s

arising
from

discharge
of

persistent
oil

from
tankers.

In
this

sense,
the

relev
an

t
articles

o
f

the
C

L
C

,
inter

alia,
read

as
foflow

s:

A
rticle

lii. I
th

e
ow

,w
l

of
a

ship
at

the
tim

e
of

an
incident.

or,
h
e
re

the
m

cl
dent

consists
of

a
series

of
occurrcnccs,

at
the

tim
e

of
the

first
such

occurrence,
shall

be
liable

far
O

L
pollution

doniczge
caused

bv
the

ship
as

a
,esult

o
f

the
incideitt’
A

rticle
lit.4:

‘
e/ali,i

for
com

pensation
for

pollution
darnagc

under
tlits

C
onention

or
o
th

en
ise

m
a’

be
m

ade
agoinst:

(a)
the

servaìtts
or

ageiits
o
f the

oli’ner
or

the
m

ernbers
of

the
crev.:

(b)
the

pilot
or

anv
other

pelsoii
o

ho.
ithout

being
a

m
em

ber
of

the
cre’,

per/hinis
se,iices

fo,’
rh

sh;p:
(c)

coii
charteter

(ho”
so

e’er
described.

including
a

bareboat
charterer).

m
anager

ol
operator

of
the

ship;

un/m
’ss

the
do,;iok’e

resiilted
[ram

th
cfrp

erso
flal

acL
L

.Q
pii.,5jQ

iì,
com

m
itted

w
ith

the
iiiteiit

to
cause

such
dam

age.
or

,‘ecklessh’
onU

tt’h
knm

cledge
that

siiih
dam

age
iiouldprohabh

,esult.’

T
he

rationale
o
fth

is
system

is
the

sim
plification

of
the

hability
claim

s
for

oil
spills

w
hich

should
be

focused
only

against
the

shipow
ner,

w
ho

is
considered

E
nvironm

ental
L

aw
:

the
M

aritim
e

Scctor
and

B
eyond’

in
itirgen

B
asedow

,
U

tncti
M

agnus
and

R
udiger

W
olfram

(eds).
The

H
am

burg
L

ectines
on

M
ontone

A
I]hir

2007
onU

200$
(Springer-V

erlag,
B

erlin
H

eidelberg
2010)

21ff,:
M

ichele
M

.
C

om
enale

Pinto,
L

a
responsohìhtò

per
Incj u

i,,cu
n
elitO

da
,clrocorhurt

,ic’l
sistem

a
d
e

1/a
C.L. C.

(C
E

D
À

M
,

P
ado

a
1993):

C
olin

D
e

L
a

R
ue

and
C

harles
3

A
nderson,

S
hipping

onU
the

E
,n’iro’,m

ent
(2nd

edn.
Inform

a
L

a
R

outledge,
L

ondon
2009);

Sarah
l’tono

G
ahlen.

C
ivil

L
io

b
d
i’

far
A

ccidents
ot

Sec,
S

pringer-V
erlag,

B
erlin.

H
eidelberg

2015)
19

IL
and

49
ff;

G
otthard

G
auci.

O
li

P
ollution

cit
Sec,,

C
iv!!

L
,cibili9

onU
C

om
pensa!IO

ii
far

D
am

oge
(W

ile
.

C
hichester

1997):
Paolo

l
aldi,

Inqznnonieìito
m

arino
e

le
g
o
/e

iu
te

rn
a
:io

,ia
li

di
responsabilità

fC
E

D
A

M
,

P
ad

o
a

1996):
M

ans
]acobsson.

‘T
he

International
L

iah
ilit

and
C

om
pensation

R
egim

e
for

O
il

P
ollution

ftom
Ships

tnternational
S

otutions
for

a
G

lobal
Prohlem

’
(2007)32

Tu!.
M

ar.
L

i.
1ff.:

E
lisabetta

G
R

osalio.
‘ProO

li
di

responsabilità
e

giurisdizione
in

m
ateria

di
am

biente
m

arino’
(2014)

I!
D

iritto
M

ariui,no
358:

U
N

C
T

A
D

.
L

iahiIits
and

com
pensation

far
ship-source

oli
pollution

(doc.
U

N
C

T
A

D
D

T
L

IT
L

B
2011

4.
N

e”
Y

orL
G

en
ea

2012);
W

u
C

hao.
P

olltoion
frani

the
C

w
’riage

of
O

d
bi:

M
a:

L
iabilii

onU
conzpensation

(K
lu\t er

L
a

International
L

ondon.
B

oston
1996).

the
person

entity
responsible

l’or
the

circulation
of

a
vessel

w
hich

does
not

com
ply

w
ith

the
safety

standards
provided

l’or
by

the
applicable

regulations.

2.
T

H
E

E
R

1K
4

C
4SE

’
A

N
D

T
H

E
‘U

N
P

R
E

D
IC

T
A

B
IL

IT
Y

’
O

f
T

H
E

C
L

C
S

Y
S

T
E

M

2.1
T

he
C

asualty
and

the
C

rim
in

al
P

roceedings

T
he

C
L

C
channelling’

liability
system

Is
apparently

clear,
but

the
analysis

of
the

transnational
case

Iaw
dem

onstrates
that

the
answ

er
to

a
fundam

ental
question,

such
as:

‘W
ho

pays
for

an
oil

spili
at

sea?’,
could

be
u
n
p
red

ictab
le.

In
this

respect
I

w
ould

like
to

point
out

m
y

attention
to

the
‘E

r!ka
c
a
s
e
’,

w
hich

occurred
on

12
D

ecem
ber

1999
w

hen
the

E
ri/ca,

a
M

aitese
flag

single-skinned
tanker

that
w

as
canying

heavy
baci

olI,
broke

into
tw

o
and

sank
off

the
B

rittany
coast,

eausing
severe

pollution
on

the
w

est
coast

ofF
rance.

T
he

E
i’ika

w
as

ow
ned

by
a

M
aliese

shipping
com

pany
and

chartered
to

the
P

anarnanian
com

pany
T

otal
T

ransport
C

orporation
l’or

the
carriage

of
heavy

fuel
oil

from
D

unkirk
to

L
eghorn.

T
he

E
ri/ca

w
as

classified
by

R
IN

A
S.p.A

.
and

m
anaged

by
another

Italian
cornpany.

O
n

15
D

ecem
ber

1999,
the

inuestigating
m

agistrate
and

public
p
ro

secu
tor

frorn
the

Paris
T

ribunai
de

G
rande

Instance
brought

crim
inal

charges
(

inform
otion

jttdicictire’)
against

15
defendants

(including
legaI

representa—
tives

of
T

otal
S

A
.

that
Is

the
oli

m
ajor

holding
cornpany,

T
otal

T
ransport

C
orporation,

T
otai

Intem
ational

L
td,

and
the

ciassification
society

lU
N

A
):

(a)
for

endangering
hum

an
life;

and
(b)

l’orcausing
oli

pollution
at

sea
and

d
elib

er
atety

failing
to

take
m

easures
to

prevent
a

hazardous
incident

from
occurring.

A
round

120
civil

parties
ctaim

ed
dam

ages.
l’or

a
total

of
m

ore
than

one
billion

euros.
including

the
F

rench
govem

m
ent

(w
hich

claim
ed

150
m

illion
euros),

the
regional

and
local

authorities
of

the
coasts

that
sttffered

the
p
o
llu

tion,
and

various
associations,

private
com

panies
and

individuals)
T

he
E

rika
case

gave
rise

to
several

decisions
from

E
rench

crim
inal

courts
w

hich
are

a
type

o
fco

n
trad

icw
ty

discussion’
o
fth

e
fttndam

ental
principles

o
f

liability
l’or

oli
pollution

at
sea,

especiaily
w

ith
regard

to
the

‘channelling’
o
f

liability
to

the
shipow

ner
and

the
extent

thereof.

T
he

liabilit’
action

regarding
the

E
rika

incident
a
s

hrought
before

the
French

crim
inal

courts:
this

choice
w

as
not

considered
the

best
path’

b
Pierre

B
onassies

A
ffaire

E
rika:

Et
si

les
ictirn

es
a

aient
agi

de’
ant

les
juridictions

c
i

ile?’
(2014)

D
r.

m
ai’

frane.
03

ff.).
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S

usw
iuahle

am
i

efflcw
iu

l,cjnspuri
lhv

/iai’s
!or

vi! poiut,nn
a
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3ea’

2.2
T

he
C

ase
before

the
fren

ch
C

rini m
al

C
ourts

and
the

L
iahility

C
Jaim

In
this

resp
ect,

the
judicial

d
ev

eìo
p
rn

en
ts

in
the

E
rika

case
before

the
F

rench
c
rim

in
a
t

co
u
rts

dem
onstrate

th
e

in
te

n
t

o
f

in
c
re

a
s
in

g
th

e
p
a
rtie

s
lia

b
le

fo
r

o
il

pollution
despite

the
provisions

o
fth

e
C

L
C

.
T

hat
Is

particutarly
clear

co
n
sid

erin
g

the
p
o
sitio

n
o
f

the
classificatio

n
so

ciety
(th

at
Is

R
IN

A
)

and
the

actual

ch
arterer

(th
at

Is
T

o
tal).

(A
)

T
he

Iiab
ility

o
f

R
IN

A
(for

‘certification’
activ

ities
p
erfo

rm
ed

011

b
eh

alfo
f

the
flag

state)
W

ith
regard

to
R

IN
A

’s
Iiability,

the
issue

m
rn

ed
on

w
h
eth

er
a

classificatio
n

so
ciety

Is
excluded

frorn
liab

ility
u
n
d
er

A
rticle

111.4
o
f

the
C

L
C

—
eith

er
as

a

serv
arit

o
r

ag
en

t
o
fth

e
ow

ner’
under

A
rticle

111.4,
Ieuer

a,
or

as
a

‘person
w

ho
p
erfo

n
n
s

serv
ices

for
the

ship’
u
n
d
er

A
rticle

111.4,
lettcr

b.3

A
s

a
preIim

inar
issue,

R
IN

A
clairned

im
m

u
n
it

from
jurisdiction

on
the

uround
that

its
certitication

a
c
tiv

itie
s

h
a
e
e

to
be

qualitìcd
as

acts
in

the
exercise

of
the

so’
e
r

eign
autliorit

of the
flag

state
because

th
e

v
cre

perform
ed

on
b
eh

a!fo
fth

e
flag

state
(M

alta).
T

he
positions

of
the

F
rench

crim
inal

courts
c
re

not
univocal

on
this

pom
i:

(a)
T

he
T

ribuna!
de

G
rande

hista,zce
de

P
aris

held
that

the
im

m
unIt

from
ju

ris
diction

does
not ap

p
l

io
the

classification
societies

tvhich
perform

certification
actieities

on
b
eh

alfo
f

the
flag

state
hecausc

l’activité
des

sociétés
de

classi
fication

est
d’ordre

privé,
réalisée

à
la

dem
ande

du
propriétaire,

en
e\ecution

d’un
contrai

conclu
a
e
c

lui’.
(b)

T
he

C
our

d’A
ppel

de
Paris

held,
in

conttast,
that:

(i
th

e
are

both
‘activiré[sj

de
sen’ice

public’,
n
am

eI:
(x)

‘certification’
activitieS

(that
Is,

the
issuance

ot’ sIatutor
certifications

attetin
g

a
ship’s

com
pliance

w
ith

the
safet}

standards
under

the
current

intem
ational

regulations)
perform

ed
b

the
classification

societies
on

behalfof
the

flag
state,

and
()

‘classification’
activities

(that
is,

the
issuance

ofcertificates
of

class
confirm

ing
that

the
requirem

ents
laid

d
o

n
in

rules
and

standards
established

b;
a

certain
classification

societ\
vere

m
et

during
design

and
constructlon

of
a

certain
ship

and
are

m
a,ntained

during
operation)

p
er

form
ed

b
the

classification
societies

pursuant
to

SO
L

A
S

and
L

oad
lines

co
n

entions;
(li)

R
IN

A
.

on
the

basis
of the

above,
as

a
generaI

rule,
‘est

ainsi
in

estie
d’une

prérogative
de

puissance
publique

C
t

doit
bénéflcier

de
l’im

m
unite

de
juridictiofl’;

but
(iii)

R
IN

A
w

aived
im

rnunit
from

jurisdiction, so
it cannotbe

ctaim
ed

because.
(x)

M
alta

(that
Is,

the
flae

state)
did

not
request

im
m

unit)
from

ju
risd

ie
tion

in
favour

of
R

IN
A

but
in

favour
of

the
M

alta
M

aritim
e

A
u
th

o
rit;

(y)
R1N

À
did

not
claim

irnm
unit

during
the

preliininar
inuestigations

catried
out

b
the

Erench
public

prosecutor:
instead,

it requcsted
onI

the
dism

issal
of

the
case

and
activel

participated
in

the
preiirninar

crim
inal

T
he

F
rench

crim
inal

courts
took

differing
positions:

(a)
T

he
T

ribuna!
de

G
rande

Instance
de

P
aris

on
1
6
]an

u
art

2008
held

that
the

exclusion
under

A
rticle

111.4,
letter

b,
does

not
apply

to
classification

societies
but

rather
only

tu
persons

w
ho

pcrfonn
services

for
the

ship
directÌy

participating
in

the
nautica!

operation
(‘personnes

qui,
sans

6tre
rn

ern
b
res

de
I’équipage,

s’acquittent
de

prestations
pour

le
navire

en
p
articip

an
t

d
irectem

en
t

à
l’o

p
ératio

n
m

aritirne’).
A

ith
o
u
g
h

the
cotirt

also
ruled

that
the

certificatio
n

activ
itv

is
of private

n
atu

re
(e

st
d’ordre

privé’),5
it did

not
consider

R
JN

A
eligibie

for
the

exclusion
under

A
rticle

111.4,
letter

a,
o
f

the
C

L
C

.6
(b)

T
he

C
on,’

cl’A
ppel

de
P

aris
on

30
M

arcI,
2010

held
that

activ
ities

p
e
r

form
ed

by
the

classificution
societies

are
puh/ic

serv
ices

and.
th

erefo
re,

that
A

rticle
111.4

ol’
the

C
L

C
does

not
apply

to
them

(in
this

respect
the

court
does

not
distinguish

the
case

considered
in

letter
a

from
that

co
n

sidered
in

tetter
b

ofA
rticle

111.4).
(e)

T
he

C
’our

de
C

assation
on

25
S

eptem
bet

2012
held

that
a

ciassificatio
n

society
can

generally
obtain

exclusion
ftom

Iiability
under

A
rticle

111.4
of

the
C

L
C

(being
of

private
n
a
tu

re
),

but
that

EU
N

A
acted

reck!essty
(R

IN
A

’s
conduct

w
as

of
‘faute

de
térnérité

ai,
sens

de
la

C
onvention

C
L

C
69

92’
nature

and
that

‘prive
nécessarirem

ent
[R

IN
A

J
de

la
p
o
ssi

bilité
d’invoquer

tin
tel

b
n
éfice’).’

proceedings;
and

(r)
R

IN
A

tried
to

sturi
a

clvii
ciairn

before
Italian

couris
(w

hich
declared

flot
to

be
cornpetent

to
hear

the
case),

seekino
a

ruiing
that

it
had

no
IìabiIit

in
the

E
ri/ca

case.
(e)

T
he

C
on;

de
C

assation
upheld

the
above

ruling
of

the
C

our
d’A

ppel
de

Paris,
also

flnding
that

R
IN

A
’s

participation
in

the
prelirninan

erim
inai

proeeedings
constituted

conduct
contran

to
‘une

évenw
elle

intention
de

se
prevaloir

de
ceile

irnm
unité’.

Sec
the

tcxt
referred

io
in

n
3.

In
this

regard,
sec

C
arbone

and
S

chiano
D

i
Pepe

(n
2)

33
affirrn

that
classifica

tion
societies

m
ight

tu
coverei!

b
the

e\clusion
pursuant

io
A

rticle
111.4.

letter
a,

of
the

C
LC

,
because

the’
can

be
considercd

‘servants
or

aeents
of

the
ow

ner’,
as

th
e

are
independent

contraetors.
uhieh

fai!
tvithin

the
scope

ofsuch
definition

-
as

confirrned
b

the
intcrprctation

of
the

H
im

alm
n

ciauses
in

the
context

of
A

rticie
4-bis,

point
2,

of
the

H
aeue-V

isb
R

ules.
C

ontra,
sec

the
N

ew
Y

ork
D

istrict
C

ourt’s
ruling

in
the

Prestige
case:

R
et;io

de
E

spagna
vA

m
erican

B
ureau

ofShipping,
2

]anuan
2008,

528
F.Supp.2d

455
(S

.D
.N

.Y
.

2008).
supported

bs
the

m
ajorit

of
legai

schoiars.
R

IN
A

’s
‘faute

d’im
prudence’

w
as

established
h

the
T

ribunal
de

G
rande

Instance
de

Paris,
16

Januar’
2008,

cit,,
spee.

263
(that

pointnot
reversed

b
the

fol!ow
ing

decisions)
o
ith

reference
to

the
rene\\ing

o
fth

e
vesse!’s

e!assification
certifleate

in
N

o’
em

ber
999

notw
ithstandine

the
annotations

reenrding
the

substantiai
corrosion

in
a

ba!Iast
tank

ofthe
Eri/ca.
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T
he

C
our

de
C

assation
w

as
correct

in
ailin

g
that

ciassification
societies

benefit

from
the

channeiiing
provision

under
A

rticie
111.4,

letter
b,

o
f

the
C

L
C

,
as

‘any
other

person
w

ho,
w

ithout
being

a
m

em
ber

o
f

the
crew

,
perform

s
services

for

the
ship’.

Indeed,
in

practice,
both

the
ciassification

and
certification

activities
carried

out
by

ciassification
societies

can
be

considered
services

p
erfo

n
n

ed
‘in

the

interest
o

f
the

ship’,
because

the
ship

cannot
navigate

w
ithout

valid
certiflcates

and
ciass

docum
entation.8

fu
rth

en
n
o
re,

A
rticle

111.4,
letter

b,
of’the

C
L

C
:

•
applies

not
o

n
iy

to
naturai

persons,
but

aiso
to

legai
persons;’

•
refers

not
only

to
natural/legal

persons
w

ho
perform

services
sim

iiar
to

those
o

f
a

pilot,
but

to
‘any

otlier
person’,

that
is,

w
ithout

any
requirernent

o
f

a
connection

to
a

piiot
(or

a
crew

m
em

ber
);I0

and
•

applies
lo

natural
legai

persons
w

ho
perforrn

services
t’or

the
ship

‘reg
ard

less
o

fw
h
eth

er
such

services
take

piace
on

a
ship

or
on

land’.

B
tit

in
this

case,
notw

ithstanding
the

above
dictum

,
the

C
ocir

de
C

assation
ruied

that
R

IN
A

couid
not

benefit
from

the
exciusion

under
A

rticle
111.4,

letter
b,

because
R

1N
A

acted
recklessiy

(R
JN

A
’s

conduct
w

as
o

f
‘faute

de
tém

érité
ali

sens
de

la
C

onvention
C

L
C

69
92’

nature).
li

is
pointlcss

to
‘re-open’

the
trial,

and
there

is
no

roorn
here

to
deive

into
the

m
atter

o
t

iiahility
o

f
ciassification

societies.
2

B
ut

it
seem

s
to

m
e

that
apart

frorn
their

reasoning
the

F
rench

courts
approached

this
case

w
ithout

fuliy
assessing

the
cau

sai
ihik

betw
een

the
conduct

o
f

the
classiflcation

society
and

the
accident

invoivm
g

the
E

rìk
a

and
as

already
said

w
ith

the
clear

T
hteiit

o
fin

creasìn
g

the
n

tu
n

b
er

o
f
p

a
r
tie

s
fobie,

in
disregard

o
f

the
channei—

hng
provisions

under
the

C
L

C
.’3

A
s

correctiy
pointed

out
by

a
distinguished

legai
scholar,

the
interpretation

o
f

the
C

L
C

given
in

this
case

has
the

effect
o
ffrag

m
en

tin
g

the
civil

liabihty
regim

e
l’or

oil
poilution

at
sea,

w
hich

is
very

disappointing
given

its
purpose.’4

Sec
the

flrst-in
sta

n
c
e

decision
in

the
Prestige

case:
R

em
o

de
E5pcigiza

v
A

m
e,’ican

B
ureciu

ofS
hipping,

2
]anuan

2008,
528

F
.S

upp.2d
455

(S
.D

.N
.Y

.
2008).

In
the

sam
e

sense,
sec

A
.

C
achard,

Le
sociétes

de
ciassification

et
la

canalisation
p

ré
ue

à
l’arti

d
e

iii
§

4
lettre

(b)
de

la
C

L
C

992’
(2014)

Dii’.
m

ar.
3
3
5
;

C
arbone

and
Schiano

D
i

Pepe
(n

2)
33;

Francesco
Siccardi,

Poilution
L

iabilit
and

C
lassification

Socieiies:
Is

the
S

stem
a

Fair
O

ne?’
(2005)

D
ir

niar.p91.
C

ontra.
sec,

am
ong

others
(indluding

D
e

La
R

ue
and

A
nderson

(n
2)),

E.
B

etlingiet,
‘Suil’applicabihtà

dell’ari.
111,4

delta
C

L
C

1992
alle

società
di

classificazione’
(note

to
C

ourt
de

C
assation,

25
S

eptem
ber

2012.
1287

ss),
in

particular,
1
2
8
7
9

h
e
re

the
author

states
that

the
certitication

acti;
ties.

being
perforrncd

far
a

pubiic
interest

and
regarding

seeu
rit

issues,
cannot

be
co

n
sid

ered
serices’

far
the

ship
perforrned

on
behalfofthe

sh
ip

o
n
er.

B
ut

in
this

respedt,
it

should
be

noted
that

also
the

certification
acli’

ities
perform

ed
h

the
ciassification

so
ci

cties
are

norrnall
regulated

h
a

service
agreem

ent
b
e
te

e
n

the
classification

societ
and

the
shipow

ner.
F

urtherm
ore.

I
cannot

agree
‘

ith
Pierre

B
onassies

(R
éflections

d’un
juriste

franiais
sur

le
jugem

ent
E

rika’
(note

to
T

ribunai
de

G
rande

Instance
de

Paris,
16

Januar
2008,

cit..
254—

5))
and

M
L

opez
D

e
G

onzalo
(‘L

a
responsabilità

delle
società

di
classifica;

dal
caso

“N
icholas

H
”

ai
casi

“E
rika”

e
“P

restige”.
in

Scritti
in

onore
di

fran
cesco

B
erhiigieri

(G
en

o
a,

2010,
71

3—
i 4))

g
i

en
that

these
authors

hold
that

the
ser

ices
p

ro
ided

b
the

classification
socicties

are
se

r
ices

t’or
the

sh
ip

o
ner

and
not

ser
ices

t’or
the

ship.
Lt seem

s
to

m
e

that
the

certification
fand

sensii
lato

the
classification)

activities
are

sert’ices
t’or

the
ship

because
th

e
regard

the
n

a
igation

of
the

ship
and

in
a
n

case
are

p
ro

ided
in

the
in

d
i

idual
interest

of
the

ship.
Sec

the
first-instance

decision
in

the
Prestige

case:
R

c’ino
de

E
spagna

i’A
m

e,’ican
B

ureati
ofS

hipping.
ibid.

In
the

sarne
sense,

sec
C

achard
(n

6)
33—

5.
C

achard
(n

8)
3
5
7
;

Siccardi
fn

8)
707.

C
ontra.

ìn
the

sense
that

A
rticle

111.4.
letter

b,
of

the
C

L
C

.
refers

o
n

l
to

natural
legai

persons
h

o
pert’orm

ser
ices

sim
ilar

to
those

of
a

p1101:
sec

B
erlingieri

(a
8)1291

2;
and

N
icolai

i N
agoni.

T
he

L
iabt/m

’
o
f

C
iasstjìcation

S
ocieties

(S
pringer-V

erlag,
B

erlin,
H

eidelberg
2007)

290.
C

arbone
and

S
chiano

D
i

Pepe
(a

2)
34.

In
the

sarne
sense.

sec
C

achacd
tn

8)
40—

41.
C

ontra.
recen

tl,
G

ahlen
(n

2)
121

fE,
also

for
further

references.

2
O

n
this

topic
sec,

am
ong

others.
A

n
th

o
n

M
A

ntapassis.
L

iab
ilit

of
clas

sification
societies’

in
K

atharina
B

oele-W
oelki

and
S

jef
a
n

E
ip,

G
enerai

R
eporrs

o
f

the
X

V
Jlth

C
ongress

o
f

the
hue,’ncuional

A
cac/em

i
o
f

C
ontparative

L
ati

(E
le

en
Iniem

ational
P

ublishing,
B

russels,
U

trccht
200?)

631ff.;
J0rgen

B
ascdow

and
W

olfgang
W

urm
nest,

I/m
’cl-P

arte
L

iabilT
h’

o
f

G
lassification

S
ocieties

(S
pringer-V

erlag,
B

erlin.
H

eidelberg
2005);

B
erlingieri

(n
8):

F
rancesco

B
erlingieri,

A
lcune

considera:ionisulla
possibile

responsabilità
delle

società
di

classificazioize
nei

coitfronti
dei

te
rz

i,
note

to
C

ourt
ofA

ppeal
o
fG

en
o
a

1$
Jub

2014
(2014)

D
ir.

m
m

’.
636ff;

P
B

oisson,
‘T

he
h

a
h

ilh
ofclassification

sodleties’
in

3
L

w
n

C
lassijìcati’on

S
ocieties

(L
ondon

1993)
3ff.;

B
onassies

(n
8)

254—
5;

C
achard

(a
8);

C
arbone

and
S

chiano
D

i
Pepe

(n
2):

M
ichele

M
C

ornenale
Pinto,

‘L
a

responsabilità
delle

società
di

classificazione
di

navi’
(2003)

D
i,’.

m
ar.

3
ff;

.Iohn
H

are.
‘L

iabilit
ofelassification

societics
C

ttrrent
status

and
past

C
M

I
in

itiati
es’

in
C

M
I

Y
eorbook

(C
M

I
2014)

323ff..:
H

enning
Jessen,

‘T
he

liab
ilit

of
classification

societies
Som

e
practical

issu
es

in
C

M
I

Y
ecnhaok

(C
M

I
2014)

275ff:
N

agoni
(a

IO
);

and
L

opez
D

e
G

onzaio
(n

8);
Siccardi

(a
8,1.

C
om

enale
Pinto

(n
12)

41.
underlines

that
the

causai
link

betw
een

the
acti

it
of

the
classificauon

societ’
and

the
non-contractuai

liab
ilit

t’or
oil

poilution
Is

s’en
d
im

cuht
to

p
ro

e
and

this
despite

the
obligation

on
the

shipon
ner

io
m

aintain
the

s
e
a

o
r

thiness
of

the
ship:

in
this

respect,
also

for
further

references,
sec

L
agoni

(a
IO

)
55ff.

T
ullio

S
coazzi.

‘D
ue

recenti
e

d
ierg

en
ti

sentenze
in

tenia
di

risarcim
ento

del
danno

all’am
biente

m
arino

da
inquinam

ento
da

idrocarburi’
(2009)

24(1)
R

io
giur

am
biente

205.
208ff.

v
ho

refers
to

the
decision

of
the

T
ribunal

de
G

rande
Instance

de
Paris

in
its

first
ruling

on
the

case.
F

ar
another

receni
case

o
here

the
dourt’s

d
cci

sion
had

the
effect

of
fragm

enting
the

eh
il

liab
ilit

regim
e

far
oil

pollution
at

sea
sec

Italian
Suprem

e
C

ourt
D

ecision
N

o.
902

of
16

]an
u
ar

2013,
(2013)

D
ir.

m
ai’.

455
(w

ith
a

com
m

ent
b

F.B
ferhingierij)

and
in

(2015)
D

ir.
trasp.

169
(o

ith
a

cornm
ent

b
L

T
ullio).
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ustainable
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(3)
T

he
llabitity

of
the

T
otal

G
roup

(for
vetting

and
having

‘pow
er

o
fco

n
tro

l’
over

the
‘essel)

T
hree

com
panies

belonging
to

the
T

otal
G

roup
v

ere
involved

in
the

Erikc:
case:

(a)
T

o
ta

S.A
.,

w
tuch

is
the

oil
m

ajor
that

controls
the

T
otal

G
roup

and
for

w
hicb

the
vetting

of
the

E
rika

w
as

perfonried;
(b,)

T
otal

T
ransport

C
orporation

(P
anam

a),
w

hich
w

as
the

voyage
charterer

o
f

the
E

rika;
and

tc
T

otal
Intem

ational
L

td,
w

hich
w

as
the

ow
ner

ofthe
cargo

shipped
on

the
E

rika.
T

he
Iiability

of
these

com
panies

w
as

initially
established

fthen
denied

and
in

una!
instance

re-established)
not

only
tm

der
french

crim
inal

law
,

bui
also

under
the

C
L

C
.

T
he

frencli
crim

inal
courts

had
different

view
s

also
in

t.his
respect:

(i)
T

he
T

ribuna!
de

G
rande

Instance
de

P
aris

held
[hai:

(a)
the

positive
i’etting

on
a

23-yeur-old
vessel

(w
hich

has
alw

ays
carricd

corrosive
su

b
stances,

has
changed

nam
e

eight
tim

es,
has

flow
n

three
diffcrcnt

flags,
and

has
been

classified
by

tòur
classification

societies)
is

a
‘faute

d
’im

prudence’
that

establishes
the

crim
inal

liability
of

the
oil

m
ajor

(T
otal

S
A

.)
on

h
eh

alfo
fw

h
ich

the
vetting

w
as

perform
cd;

and
(h.)

the
vetting

and
the

inspections
carried

out
on

the
E

rika
beforc

the
voyage

d
em

o
n

strate
that

the
oil

rnajor
exercised

a
‘pow

er
o

f
contro!’

over
the

vessel.
T

he
court

excluded
liab

ily
o

f
the

charterer
T

otal
T

ransport
C

orporation
(P

anam
a),

under
A

rticle
111.4,

letter
e,

of
the

C
L

C
,

bui
found

the
other

T
otal

group
com

panics
nor

protected
under

the
C

L
C

and,
instead,

liable
under

F
rench

crim
inal

law
.

(ii)
T

he
C

our
dA

ppe!
de

P
aris

held
that:

(a)
the

errors
ofT

otal
S.A

.
(as

the
controlling

entity
of

the
T

otal
G

roup)
during

the
vetting,

inspections
and

perform
ance

of
the

charterparty
irnply

that
‘le

représentant
de

cette
société

qin
l’a

com
m

is
avait

conscience
que,

en
agissant

ainsi,
il

s’en
suivrait

probablem
ent

un
dom

m
age

par
pollution’;

and
(bi

T
otal

S
A

.
(as

the
actual

charterer
of

the
E

rika
‘véritable

affréteur
à

tem
ps

de
l’E

rika’)
is

protected
by

A
rticle

111.4,
lettere,

o
fth

e
C

L
C

,
because

its
errors

do
not

dem
onstrate

that
it

acted
reck!essly

or
knew

that
dam

agc
to

the
en

v
iro

n
m

ent
w

ould
probahly

result
from

its
conduct.

(in)
T

he
C

’our
de

C
assation

held
that:

the
charterer

(that
is.

T
otal

S.A
.,

as
an

actual
charterer),

on
beha!f

of
w

hich
vetting

w
as

perfonned
had

the
ability

(and
duty)

to
know

of
the

condition
of

the
E

rika,
so

its
conduct

entailed
a

‘specificfau/t’
that

resu!ted
in

liability
under

French
crim

i
nal

Iaw
for

i’oluntan
pol!ution;

and
(b)

T
otal

S
A

.
is

not
protected

by

A
rticle

111.4,
lettere,

o
f

the
C

L
C

,
because

it
acted

recklessly
and

in
the

know
ledge

that
dam

age
to

the
environm

ent
w

ould
probably

result
ftom

its
conduct.

T
he

above
confirm

s
yet

again
that

this
sector

lacks
clear

rules
on

the
id

en
tification

of
the

liable
party

parties
and

[hai
unpredictable

ru!ings
m

ighi
be

issued
in

sim
ilar

cases.
A

lso
on

this
topic.

I
do

not
w

ish
to

express
an

opinion
on

the
conduct

of
the

liable
party

or
the

quatification
by

the
French

courts
of

its
conduct.

I
rnerely

w
ant

io
raise

a
m

auer
of

interpretation
of

the
C

L
C

.
V

ery
briefly,

it
seem

s
to

m
e

that:

•
the

court’s
ruling

that
T

otal
S.A

.
w

as
noi

proteeted
by

the
channetling

provision
under

the
C

L
C

,
since

it
w

as
not

the
E

r
ik

a
’
s

‘nom
ina]’

charterer
IS

iF
ic

o
rr

and
—

as
pointed

out
by

som
e

lega!
scholars

w
as

based
on

policy
raso

n
s’6

•
on

the
contrary,

the
exc!usion

from
!iability

under
A

rticle
111.4,

letter
e,

of
the

C
L

C
,

has
to

applv
to

m
ore

entitjes
than

the
‘nom

ina!’
charterer,

in
clu

d
ing

the
‘aclua!’

chartcrer
(that

is,
the

natural
or

lega!
person

that
exercises

a
pow

er
of

contro!
over

a
chat-tered

vessel
w

ithout
being

offìcial!y
given

lega!
authority

to
do

so);
and

•
no

paradox
resu!ts

from
the

fact
that

a
charterer’s

parent
com

pany
vi!l

benetìt
from

the
exclusion

above,
as

it
is

the
‘actual’

charterer
(for

exam
p!e,

because
the

corporate
veil

is
p
ierced

),
but

that
it

vil!
bave

no
such

benefit
if

there
is

no
proof

of
a

!ink
of

contro!
w

ith
its

su
b
sid

iary
.

O
fcourse,

if
no

link
exists,

there
is

no
hability

and
no

need
for

lim
itation,

as
per

the
C

L
C

;
w

hereas
if

proof
is

given
(hai

the
pareni

com
pany

is
the

‘actual’
charterer

and
liability

m
ay

occur,
the

exc!usion
pursuant

to
A

rticle
111.4,

letter
e,

of
the

C
L

C
does

apply,

B
onassies

(n
8)

254:
D

e
La

Rtie
and

A
nderson

(n
2)111.

O
n

this
to

p
lc

sec
the

A
m

oco
Cacliz

case
fU

S
D

istrict
C

ourt,
N

o
h

em
D

istrici
of

li!inois
(E

astern
D

ivision).
!8

A
prii

1984,
In

re
olispili

bt’
the

A
m

aca
C

adiz)
and

the
re!e\am

com
m

eni
b

E.
B

oneili,
‘La

responsabilità
della

società
controliante

per
gli

illeciti
delle

proprie
controllate’

(1985)
D

ir.
m

ar.
908ff.

M
ore

generall
on

the
subject

of
picrcing

the
veil,

see
the

recent
anal;sis

of
francesca

B
enaui,

‘L’abuso
del

diritto
so

cietario
:

l’esperienza
del

piercing
the

‘ei!’.
note

to
Trib.

R
egeio

Em
ilia.

16
June

2015
(2016)1!

B
anco.

borsa
e

ti!.
credito

20!.
‘

G
ahlen

(o
2)115.

O
n

d
am

ag
es

for
oii

pollution
claim

s
otitside

the
C

LC
s;stem

in
generai,

sec
G

ahlen
(o

2)146
51.
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S

nstam
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aìid
efficieni

rlanspol
Illia

pai
sfai’

olipn/luana
al

san?
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im
p
act

O
n

the
C

L
C

channelling
system

,
altering

the
balance

cfrisk
and

ilab
il

ities
provided

fot
by

the
C

onvention
and

generating
potential

discrim
inations

betw
een

the
liable

entities.

3.
M

O
R

E
P

E
N

D
IN

G
Q

U
E

S
T

IO
N

S
T

H
A

N
A

N
S

W
E

R
S

F
R

O
M

T
H

E
C

O
U

R
T

S
:

C
E

R
T

A
IN

T
Y

O
f

T
H

E
L

A
W

A
S

A
V

A
L

U
E

A
N

D
T

H
E

E
N

C
Y

C
L

IC
A

L
L

E
T

T
E

R
LA

U
D

A
T

O
S

I
A

S
A

G
U

ID
E

L
IN

E
FO

R
T

H
E

F
U

T
U

R
E

T
he

E
rik

a
case

dem
onstrates

the
difflculty

ofprecisely
answ

ering
the

question
‘W

ho
pays

t’or
sea

pollution?’
T

he
three

levels
of

F
rench

crim
inal

courts
gave

opposing
ansivers

to
tw

o
flindarnental

issues
of

the
three

central
questions:

the
im

m
unity

ofjurisdiction
of

the
ctassification

society;
the

Jiability
of

the
classification

society;
and

the
interpretation

of
the

fundam
ental

‘channelÌing’
liability

system
under

the
C

L
C

.
F

urtherm
ore,

the
C

ourt
ofJustice’s

ruhng
opened

the
door

to
a

signiflcant
(and

unpredictable)
extension

to
the

ntim
ber

ofpersons
liable

t’or
sea

pollution.
U

npredictability
in

coutt
dccisions

is
alw

ays
unacceptable,

albeit
u
n
d
er

standable
in

the
E

rika
case

given
its

peculiarity
and

com
plexity.

B
ut

anger’
can

everprevalim
’cr

the
lan’:

that
w

ould
certainly

be
unjust.

In
a

societv
w

here
relativism

Is
considered

a
flindam

ental
param

eter,
certaintv

in
the

application
of positive

taw
by

the
courts

is
the

one
objective

value
to

preserve,
irrespective

o
fan

y
othcr

considerations.
O

fcourse,
a

separate
point

to
be

taken
into

accounu
concerns

the
lim

its
and

shortcom
ings

of
the

current
positive

Iaw
and

the
possibility

of
am

ending
it

to
better

address
the

needs
ofpeople

and
the

environm
ent.

T
he

E
rika

case
is

the
point

ofdeparture
t’or

discussions
on

a
possible

am
endm

ent
ofvarious

aspects
under

intem
ational

ru]es
on

the
prevention

ofpollL
ltion

at
sea.

In
particular:

(a)
the

‘channelling’
system

of
liability

and
its

!irnits;
(b)

the
interplay

betw
een

intem
ational

rules,
E

uropean
U

nion
law

and
national

law
;

and
(c)

the
liubility

of
the

classification
societies.

Sec
M

unari
and

Schiano
di

Pepe
(n

23)
181;

and
G

ahlen
(n

2)162.
Sec

S
alvatore

P
ugliatti,

C
onoscenza

e
diritto

(M
ilan.

1961)
29fF.

w
ho

quotes
Piero

C
alam

andrei
(‘La

certezza
del

diritto
e

la
responsabilità

della
dottrina’

(1
9

4
3

)
I

R
iv

di,’.
contni.

341
fi’),Francesco

C
am

elutti
(‘L

a
certezza

del
diritto’

(1943)
R

iv
di,’.

proc.
civ.

8lff.),
and

M
S

.
G

iannini
(‘C

ertezza
pubblica’

(M
ilan,

1960)
IV

E
nc.

dir.
770).

T
he

search
t’or

answ
ers

to
these

issues
Is

beyond
the

bounds
of

this
brief

chapter,
but

it
Is

essential
to

consider
that

any
reasoning

on
the

rnatters
above

cannot
ignare

policy
concerns

or
the

problem
ofsustainable

developm
ent.27

In
this

respect,
fundam

ental
suogestions

(and
a

sort
of

guideline
for

the
future)

can
be

found
in

Pope
Francis’

recent
encyclical

letter
L

au
d
ato

sì.
Indeed,

future
discussions

on
a

possible
reform

of
the

legislative
fram

ew
ork

considered
in

this
paper

should
bear

the
P

ope’s
w

am
ing

in
m

m
d:

[E]conornic
pow

ers
continue

io
ju

stif
the

current
global

s
51cm

w
here

prioriu
tends

to
be

given
to

speculation
and

the
pursuit

offinancial
gain.

w
hich

Cali
to

take
the

context
m

io
account,

letting
alone

the
effects

on
bum

an
dignit>

and
the

natural
envìronm

ent,
H

ere
ve

sec
h
o
’

environm
ental

deterioration
and

hum
an

and
ethical

dcgradation
are

closeR
linked.

(.,.).
A

s
a

result,
‘w

hate
er

is
fragile,

like
the

en
ei

ronrnent,
is

defenceless
before

the
interests

oC
a

deified
rnarkct,

v
hich

becom
e

the
o
n
l

ru
le’*

Sec,
am

ong
others,

5
M

archisio,
is

the
E

uropean
E

nvironrnental
P

o
lic

S
ufflcient

tu
the

P
rinciple

of
S

ustainable
D

evelopm
entT

,
in

E
nvn’om

nen,a)
L

aw
in

E
urope.

B
russe?s,

IO
—

Il
M

a
1997,

D
usseldorf

1997.
84fF,

and
m

ore
recen

tl,
P

Fois
(ed,).

I/principio
dello

sviluppo
sostenihde

nel
diritto

im
ernaziona/e

ed
europeo

dall
‘am

biente,
D

ocum
ents

ofthe
X

l
C

ongress
ofthe

ltalian
S

ocieu
ofloternationai

L
a
’

S
lD

l-lS
lL

(A
lghero

16—
17

June
2006.

N
apoli,

2007,
passim

);
F

rancesca
P

ellegrino
(ed.),

S
v:luppo

sostenibile
dei

tiosporti
m

arittim
i

nel
lefedite,’,’oneo

(edizioni
scien

ti
fiche

italiane
2013).

‘
Pope

Francis,
‘E

n
c

clical
letter

L
ondoto

si:
on

care
jà

r
our

cofllflloii
I7

O
fll’

(V
atican,

2015)
point

56.
fo

r
un

an
al

sis
of

this
en

c
clical

letter
frorn

a
law

er’s
point

of
iet,’.

sec
A

lberto
T

offoletto,
‘N

ote
m

inim
e

a
m

argine
di

L
audato

si’
(2015)

L
e

società
203ff,




