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NEW GUIDELINES FOR SOCIAL INCLUSION POLICIES
RELEVANT TO MENTAL ILLNESSES INSIDE THE PRISON
CONTEXT

Giovanni Chiola *

Social inclusion is a human right for all people, and it should take into consideration also people that
manifest a severe psychiatric illness while incarcerated (ré/ foll).

The United Nations Human Rights Committee has sustained the “positive obligation” of states
to protect the rights of those whose vulnerability arises from their status, as prisoners deprived of their
liberty. The recent constitutional court ruling No. 99 in 2019 goes in this direction. The recent court
ruling maintains that some inmates with mental problems may best serve their court ruling outside
the prison (e.g., mandatory postponement, optional deferment, home detention, assistance or
residential facilities). Prison, for some inmates, can be a cause of severe pathologies and is now
recognized as a possible detriment to mental health.

The overcoming of the prejudicial wave that stigmatizes the recluse has taken place thanks to
the Italian Constitutional Court through a process that has involved the NBC (National Bioethics
Council), but above all the CEDU (European Court of Human Rights) that has focused and fined
Italy, on the issue of prisons.

The new penitentiary European system promotes the extramural execution of penalties.
The European penitentiary policies are inspired partially by the Italian penitentiary, which has been
modified thanks to two significant legislative changes, taken as a model by the WHO: the 1978
Basaglia reform (opening of asylums) and the Law No. 81 of 2014 (closing of the Forensic
Psychiatric Hospitals (OPG)).

With the Basaglia reform mental patients were freed from the mental hospitals and after
Law No. 81, no citizen, male or female, has been sent in custody as a security measure to the OPG but
in residences meant for the execution of security measures (REMS).

To this path of inclusion of the mentally weaker, we must add the recent Constitutional Court
Ruling No. 99 in 2019, the focus of this article, which has recognized the prison as a pathogen factor
and allowed some inmates, with severe mental problems to serve their court ruling outside the prison
and not inside the health units in the same prison.

Thus, with this critical ruling, the judge has equated the physical pathology of prisoners with
the mental pathology of prisoners. The sentence has effects not only for the insane offenders but also
for having thrown light on the penitentiary institution until now considered a “Sancta Sanctorum” of
the Italian penal system.

The ruling is essential for the same recognition of health issues and mental illnesses. Mental
issues of inmates were once neglected by the judiciary or used to reinforce security measures and
contain social danger. This ruling is innovative also for having conceived the prison as
an inappropriate place for inmates who have been diagnosed with a severe mental illness during
detention. Imprisoning people with serious mental issues violates not only Art. 27 of the Constitution,
but also the supreme and fundamental Art. 3 of the Convention on Human Rights.

This last constitutional ruling confirms that the Constitutional Court has taken into consideration
the previous decisions of the European Court of Human Rights (ECHR) on the respect of the absolute
prohibition of torture or inhuman or degrading treatment (ECHR, second section, sentence 17
November 2015, Bamouhammad against Belgium, paragraph 119; ECHR, Grand Chamber, the
judgment of April 26, 2016, Murray v. Netherlands, paragraph 105; ECHR, the judgment of July 16,
2009, Ric. No. 22635/03, Sulejmanovic v. [taly, ECHR, the judgment of January 8, 2013,
Ric. No. 43517/09, Torreggiani and Others v. ltaly).

The recent Constitutional Court Ruling No. 99 in 2019 affirms that in the event of a violation,
it is mandatory for “the jurisdictional authority to provide for the interruption of imprisonment”,
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remembering that the scope of the prohibition according to art. Three of the Convention on Human
Rights must be extended to the entire prison system, including the prison psychiatric department
because even in this place “degrading treatment could be practiced when the therapies are not
appropriate, and the detention is prolonged for a significant period of time”.

The long wave against prejudice also affects the Italian prison system, including
the automatisms (absence of collaboration) that were deemed unacceptable because they precluded
access to benefits (Art. 85, paragraph e) of the Law No. 103 of 2017 (Changes to the Criminal Code,
the Criminal Procedure Code, and the Penitentiary System).

The ruling of the EDU Court in the case of Marcello Viola v. Italy (No. 2), Ric. No. 77633/16,
the sentence of June 13, 2019, condemned Italy for violating the Art. 3 Human Rights Convention, or
the right of the prisoner to life imprisonment to not be subjected to inhuman and degrading treatment,
and therefore, to enjoy discounts of penalty or benefit.

Thanks to this last ECHR decision, the Italian legislator must modify the prison regulations
accordingly and align several penitentiary institutions (e.g., the special detention regime) to
the international human rights standards. The ECHR maintains that inmates should enjoy all the rights
internationally recognized as fundamental, from the Universal Declaration of Human Rights (1948)
and subsequently from the two international covenants, on civil and political rights, and economic,
social and cultural rights (implemented in 1976). European penitentiary policies, however, are
modifying the rigid system of security measures — at the moment without affecting the granite
Criminal Code Rocco — with rapidity and effectiveness.

However, in Italy, the path to the recognition of human, political and civil rights to inmates is
still long and tortuous since it can only be reached through the revision of “double track™ of the
Criminal Code of 1930 (the articles of the Rocco Code are still in force).

The recent Italian Constitutional Court Ruling No. 99 was a big step in the direction of
recognition of human rights of prisoners; however, Italy in this period is going through the rising tide
of penal populism that strongly affects the legislator. Concrete examples of the recent change in
the cultural climate on security can be found in the decree-law on the subject of public order and
security (Decree-Law No. 53 of June 2019); starting from the changes to the penal code and other
provisions on the matter of legitimate defense (Law No. 36 of April 26,2019); the decree on
international protection and immigration, public safety (Decree-Law No. 113 of October 4, 2018,
converted with modifications with Law No. 132 of December 1, 2018); finally, the urban security
decree (Decree-Law No. 14 of February 20, 2017).

Therefore, though the Court Ruling No. 99 was jurisprudentially very progressive, the path of
inclusion of the mentally weaker inmates has to face a rise of penal populism in Italy — the public
generally tends to prefer punitive policies in the field of criminal justice. Italian society is changing
sharply towards a position of closure to foreigners, but also towards social policies, strongly
compressed in favor of other more perceptible and politically palatable initiatives.

Keywords: Folli Rei, Rei Folli, Psychiatric Illness While Incarcerated, Forensic Psychiatric
Hospitals, Alternative Penalties to Prison, Dignity, Rights of Detainees
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