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��� /¶LPPDUFHVFLELOH�ORQJHYLWj�GHOOH�DQWLFKH�PLVXUH�GL�SROL]LD� ��
��� /D�QRUPDOL]]D]LRQH�GL�XQD�GRSSLD� OHJDOLWj�VWDWXWDULD�FKH�VILGD�JOL�RUGLQD�

PHQWL� ��
��� /D�OHJDOLWj�IOHVVLELOH�GHOOD�SUHYHQ]LRQH�FRPH�IRUPD�GL�UHSUHVVLRQH�GHO�VRJ�

JHWWLYLVPR�SXQLWLYR��(PSLULD�RQWRORJLFD�GL�XQD�JLXVWL]LD�VSHFLDOH� ��
��� /¶LUUX]LRQH�QRUPDWLYD�GHO�WHPD�DQWLPDILD�QHO�WUDYDJOLR�JDUDQWLVWD�GHOOH�PL�

VXUH�GL�SUHYHQ]LRQH� ���
��� $SRULH� GHPRFUDWLFKH� VXOOD� WROOHUDQ]D� UHSUHVVLYD� GHO� FRQWUROOR� VRFLDOH��

7UDFFH�GL�SUHYHQ]LRQH�SXQLWLYD� ���
��� /D�GLVFUH]LRQDOLWj�FRQWUROODWD�GHOOD�SUHYHQ]LRQH�SHUVRQDOH�H�GL�TXHOOD�SD�

ULPRQLDOH� ���
��� ,O�³SUDJPDWLVPR�HIILFLHQWLVWD´�WUD�OH�FDXVH�SHU�OHJLWWLPDUH�LO�GXSOLFH�OLYHOOR�

GL�OHJDOLWj�LQ�PDWHULD�GL�SUHYHQ]LRQH�DQWLPDILD��8Q�³FROG�FDVH´�GL�LGHQWLIL�
FD]LRQH�JHQHWLFD�FRQ�LO�VLVWHPD�SHQDOH� ���

��� ,O�soft law�FRPH�FDPXIIDPHQWR�GHOOD�EXURFUD]LD�SXQLWLYD��/¶DPELJXLWj�GHO�
O¶LQIRUPDWLYD�LQWHUGLWWLYD�DQWLPDILD� ���
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��� ,O� SUHYHQWLYR� HVSHULPHQWR� GHO� ULFRUVR� DPPLQLVWUDWLYR� FRPH� FRQGL]LRQL� GL�

DPPLVVLELOLWj�GHOOD�ULFKLHVWD�GL�FRQWUROOR�JLXGL]LDULR�GHOOH�LPSUHVH�LQWHUGHWWH� ����
��� &RPPLVVDULDPHQWL�SUHIHWWL]L�H�FRQWUROOR�JLXGL]LDULR�GHOOH�LPSUHVH��GXH�GH�

FOLQD]LRQL�GLIIHUHQWL�GHO�SDUDGLJPD�WHUDSHXWLFR� ����
��� &RQFOXVLRQL��3URVSHWWLYH�HYROXWLYH�LQ�XQ¶RWWLFD�LQWHUSUHWDWLYD�XQLWDULD� ����
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GL�Andrea Alberico 

��� /D�GLVWDQ]D�WUD�JLXGL]LR�SHQDOH�H�SURFHGLPHQWR��DSSOLFDWLYR�H��GL�FRQWUROOR�
VXOOH�FRPXQLFD]LRQL�DQWLPDILD� ����

��� 5LDELOLWD]LRQH�HG�HIIHWWL�SHQDOL�GHOOD�FRQGDQQD� ����
��� Ratio�H�IXQ]LRQH�SROLWLFR�FULPLQDOH� ����
��� ,�SUHVXSSRVWL�DSSOLFDWLYL� ����
��� 5LDELOLWD]LRQH�H�PLVXUH�GL�SUHYHQ]LRQH� ����
��� 5LDELOLWD]LRQH�H�JLXULVSUXGHQ]D�DPPLQLVWUDWLYD� ����
��� 5LDELOLWD]LRQH�H�FRPXQLFD]LRQH�DQWLPDILD� ����
��� 5LDELOLWD]LRQH�HG�LQIRUPD]LRQH�DQWLPDILD� ����
��� 3RVVLELOL�VFHQDUL� ����
�
�
�
�
�
�



� Indice ;,,,�

pag. 
�

/(�0,685(�',�675$25',1$5,$�
(�7(0325$1($�*(67,21(�'(//¶,035(6$�

EX $57�����'�/��1����������1(/�6(7725(�
6$1,7$5,2��/¶$57����'(/�'�/��³&$/$%5,$´��

���$35,/(�������1�����
GL Nicola Maria Maiello 

��� %UHYL�FHQQL�VXO�FRQWHVWR�QRUPDWLYR�GL�HOH]LRQH��WUD�µGRSSLH]]D¶�GHO�VLVWHPD�
SXQLWLYR�H�SROLWLFKH�GL�SUHYHQ]LRQH�H�FRQWUDVWR�GHOOD�FRUUX]LRQH� ����

� ����� /¶enforcement�GHO�IURQWH�GHOOD�SUHYHQ]LRQH�DPPLQLVWUDWLYD�GHOOD�FRU�
UX]LRQH� ����

��� ,�SUHVXSSRVWL�GHOOH�PLVXUH�GL�µFRPPLVVDULDPHQWR¶�GHOO¶LPSUHVD�ex DUW������
G�O��Q���������� ����

� ����� ,O�SURFHGLPHQWR�DSSOLFDWLYR� ����
� ����� ,�GLYHUVL� WLSL�GL�FRPPLVVDULDPHQWR�� OD�ULQQRYD]LRQH�GHJOL�RUJDQL�VR�

FLDOL�� OD�VWUDRUGLQDULD�H� WHPSRUDQHD�JHVWLRQH�H� LO�VRVWHJQR�H�PRQLWR�
UDJJLR�GHOO¶LPSUHVD� ����

��� /H�PLVXUH�GL�µFRPPLVVDULDPHQWR¶�QHO�VHWWRUH�VDQLWDULR� ����
��� /¶HPHUJHQ]D�VDQLWDULD�LQ�&DODEULD��O¶DUW�����G�O��Q���������� ����
� ����� ,�SURILOL�GL�LUUDJLRQHYROH]]D�GHOO¶DWWULEX]LRQH�DO�&RPPLVVDULR�VWUDRU�

GLQDULR�GHL�SRWHUL�LQ�WHPD�GL�FRPPLVVDULDPHQWR�GHOO¶LPSUHVD� ����
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GL�Danilo Carrozzo 

��� 3UHPHVVD� ����
��� ,O�&RQVRU]LR�,QWHJUD��JHQHVL�H�QDWXUD��FHQQL�� ����
��� 3URILOL� GL� LQQRYD]LRQH� GHOO¶HVSHULHQ]D� GL� ,QWHJUD� LQ� UHOD]LRQH� DOOD� gover-

nance�GHOOH�GLQDPLFKH�HVWHUQH�H�LQWHUQH�GHO�UDSSRUWR�FRQVRUWLOH� ����
��� /D�compliance DQWLPDILD� ����
��� ,O�6LVWHPD�GL�JHVWLRQH�LQWHJUDWR�DOOD�OXFH�GHOOD�compliance�antitrust ����
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GL�Pasquale Troncone 

6200$5,2�����/¶LPPDUFHVFLELOH�ORQJHYLWj�GHOOH�DQWLFKH�PLVXUH�GL�SROL]LD��±����/D�QRUPDOL]]D�
]LRQH�GL�XQD�GRSSLD�OHJDOLWj�VWDWXWDULD�FKH�VILGD�JOL�RUGLQDPHQWL��±����/D�OHJDOLWj�IOHVVLELOH�
GHOOD�SUHYHQ]LRQH�FRPH�IRUPD�GL�UHSUHVVLRQH�GHO�VRJJHWWLYLVPR�SXQLWLYR��(PSLULD�RQWRORJL�
FD�GL�XQD�JLXVWL]LD�VSHFLDOH��±����/¶LUUX]LRQH�QRUPDWLYD�GHO�WHPD�DQWLPDILD�QHO�WUDYDJOLR�JD�
UDQWLVWD�GHOOH�PLVXUH�GL�SUHYHQ]LRQH��±����$SRULH�GHPRFUDWLFKH�VXOOD� WROOHUDQ]D� UHSUHVVLYD�
GHO� FRQWUROOR� VRFLDOH�� 7UDFFH� GL� SUHYHQ]LRQH� SXQLWLYD�� ±� ��� /D� GLVFUH]LRQDOLWj� FRQWUROODWD�
GHOOD�SUHYHQ]LRQH�SHUVRQDOH�H�GL�TXHOOD�SDWULPRQLDOH��±����,O�³SUDJPDWLVPR�HIILFLHQWLVWD´�WUD�
OH�FDXVH�SHU�OHJLWWLPDUH�LO�GXSOLFH�OLYHOOR�GL�OHJDOLWj�LQ�PDWHULD�GL�SUHYHQ]LRQH�DQWLPDILD��8Q�
³FROG�FDVH´�GL�LGHQWLILFD]LRQH�JHQHWLFD�FRQ�LO�VLVWHPD�SHQDOH��±����,O�soft law�FRPH�FDPXI�
IDPHQWR�GHOOD�EXURFUD]LD�SXQLWLYD��/¶DPELJXLWj�GHOO¶LQIRUPDWLYD�LQWHUGLWWLYD�DQWLPDILD���

�� L’immarcescibile longevità delle antiche misure di polizia 

1HO�YDVWR�WHUULWRULR�QRUPDWLYR�GHOOH�PLVXUH�GL�SUHYHQ]LRQH�H[WUD�SHQDOL�VHUSHJ�
JLD�VRWWRWUDFFLD�XQ�LQWHUURJDWLYR�FKH�SHULRGLFDPHQWH�VL�ULQQRYD��QRQ�VHPSUH�HJXD�
OH�D�Vp�VWHVVR�QHOOD�VXD�SRUWDWD�HVWHWLFD��PD�FKH�HVLJH�XQD�ULVSRVWD�FKH�PHWWD�ILQH�
DOOH�QXPHURVH�SHUSOHVVLWj�FKH�OD�PDWHULD�OHJLVODWLYD�GL�TXHVWR�VHWWRUH�VXVFLWD��

,O�QRGR�GHVWLQDWR�D�QRQ�HVVHUH�VFLROWR�� VH�QRQ�FRQ� OD� IRU]DWXUD�GHL�SULQFLSL�GL�
FDUDWWHUH� JHQHUDOH� FKH� JRYHUQDQR� OD� PDWHULD� SHQDOH� H� VRSUDWWXWWR� GHOOH� JDUDQ]LH�
IRQGDPHQWDOL� GHOOD� SHUVRQD� XPDQD�� ULJXDUGD� LO� OLYHOOR� GL� OHJDOLWj� FKH� FRQQRWD� OH�
PLVXUH�GL�SUHYHQ]LRQH�SHUVRQDOL�H�SDWULPRQLDOL�H� OD� ORUR�SL��YROWH�GHQXQFLDWD�GL�
VWRQLD�FRQ�O¶DVVHWWR�GHOO¶RUGLQDPHQWR�JLXULGLFR�LQWHUQR����

6L�FHUFKHUj�GL�GDUH�FRQWR�FKH��FRPH�JLj�VL�DIIHUPDYD�FRQ�VSLULWR�SUDJPDWLFR�DO�
OD�ILQH�GHO�;;�VHFROR�GHO�QRVWUR�JLRYDQH�VWDWR�QD]LRQDOH��OH�PLVXUH�GL�SUHYHQWLYH�

�
�

��&RPH�HIILFDFHPHQWH�HYLGHQ]LD�'��38/,7$1Ñ��L’evoluzione delle politiche penali in Italia negli 
anni settanta e ottanta��LQ�0��'21,1,�/��6725721,��D�FXUD�GL���Il diritto penale tra scienza e politica��
GD�Atti del Convegno (Bologna, 7-8 marzo 2014)��%RQRQLD�8QLYHUVLW\��%RORJQD��������S������OH�PL�
VXUH�GL�SUHYHQ]LRQH�FRVWLWXLVFRQR�³l’istituto più discutibile sul piano delle garanzie tra tutti quelli 
che appartengono alla galassia penalistica´��
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GL�SROL]LD�VRQR�XQ�PDOH�QHFHVVDULR��0DOH��SHUFKp�D�FRQWHQXWR�UHVWULWWLYR�H�FRQGL�
]LRQDQWH� OD� OLEHUWj� LQGLYLGXDOH����QHFHVVDULR�� SHUFKp� O¶RUGLQDPHQWR�JLXULGLFR� H� OH�
UDJLRQL�GHOOD�VXD�VWDELOLWj�QRQ�QH�SRWHYDQR�H��DQFRUD�RJJL��QRQ�QH�SRVVRQR�IDUH�D�
PHQR��2JJL�OH�PLVXUH�GL�SUHYHQ]LRQH�VRQR�GHVWLQDWH�DG�DVVROYHUH�XQ�UXROR�DQWLFL�
SDWR�GL�WXWHOD�H�GL�SURWH]LRQH�JHQHUDOL]]DWD�GHJOL�LQWHUHVVL�JLXULGLFL�GHOOD�FROOHWWLYL�
Wj��QHFHVVDULH�SHU�DUJLQDUH�IHQRPHQL�GL�FULPLQDOLWj��SRODUL]]DWD�VXOOD�YLROHQ]D�H�RU�
JDQL]]DWD�PLOLWDUPHQWH��LQ�JUDGR�GL�PHWWHUH�LQ�SHULFROR�R�FRPSULPHUH�ILQR�DOOD�OH�
VLRQH�GHILQLWLYD�JOL�DOWUL�GLULWWL�IRQGDPHQWDOL�GHOOD�SHUVRQD��

/¶DWWXDOH�Codice delle leggi antimafia e delle misure di prevenzione��DGRWWDWR�
FRQ� LO�G�OJV����VHWWHPEUH�������Q�������FRVWLWXLVFH� LO�SXQWR�GL�DSSURGR�GL�XQ� WRU�
PHQWDWR�H�WRUWXRVR�SHUFRUVR�OHJLVODWLYR�FKH�OD�PDWHULD�GHOOD�SUHYHQ]LRQH�KD�FRP�
SLXWR�QHO�FRUVR�GL�ROWUH�XQ�VHFROR�H�PH]]R�SHU�FRQWUDVWDUH�IHQRPHQL�DVVRFLDWLYL�GL�
VWDPSR�PDILRVR�H�FDPRUULVWLFR����

/D�PLVXUD� GL� SUHYHQ]LRQH� DQWLPDILD� HPHUJH� GDOO¶DPSLR� VSHWWUR� GHOOD� OHJLVOD�
]LRQH�RUGLQDULD�SURJUHVVLYDPHQWH�QHO� WHPSR��GDO�FRQWHVWR�GHO�SL��FRVSLFXR�FRP�
SHQGLR�GHOOH�PLVXUH�SUHYHQWLYH�GL�SROL]LD�ante� H�praeter�delictum�� LQWURGRWWH�SHU�
UDIIRU]DUH�OD�WXWHOD�VRFLDOH�GHOOD�VLFXUH]]D�SXEEOLFD�FRQWUR�OH�FODVVL�GL�VRJJHWWL�³SH�
ULFRORVL´�R�³VRVSHWWL´�QHOOR�6WDWR�OLEHUDOH�H�DO�ILQH�GL�DVVLFXUDUH�OD�³pubblica tran-
quillità´��QHOO¶RUGLQDPHQWR�GL�ILQH�RWWRFHQWR�QRQ�DQFRUD�JLXQWR�D�XQR�VWDELOH�DVVHW�
WR�SROLWLFR�DPPLQLVWUDWLYR����

/D� VFHOWD� OHJLVODWLYD� RULJLQDULD� VL� LQTXDGUDYD� QHOOR� VYLOXSSR� RSHUDWLYR�
GHOO¶D]LRQH�GL�SROL]LD�SHU�FRQWHQHUH�FRQGRWWH�GL�VLQJROL�R�GL�JUXSSL�FKH�DYUHEEHUR�
SRWXWR�WXUEDUH�O¶RUGLQH�SXEEOLFR�H��LQ�TXHVWR�PRGR��PHWWHUH�LQ�FULVL�O¶DVVHWWR�RUGL�
QDWR� GHJOL� HTXLOLEUL� SROLWLFL� GHOO¶HSRFD���� 1RQ� SXz� HVVHUH� WUDVFXUDWR� FKH� L� FRGLFL�
SHQDOL�SUHXQLWDUL�ILQR�DO�FRGLFH�=DQDUGHOOL�SXQLYDQR�D�WLWROR�GL�UHDWR�LO�IHQRPHQR�
GHOOD�PDUJLQDOLWj�VRFLDOH��WUD�FXL�OD�PHQGLFLWj��O¶R]LRVLWj��H�LO�YDJDERQGDJJLR����6L�
�
�

��/D�GHILQL]LRQH�q�ULSUHVD�GDOO¶LQWHUYHQWR�DOOD�&DPHUD�GHO�3DUODPHQWR�VXEDOSLQR� LO����GLFHPEUH�
������WUDVIRUPDWD�QHOOD�OHJJH����IHEEUDLR�������GHO�0LQLVWUR�GHOO¶,QWHUQR�GHOO¶HSRFD�*LRYDQQL�)LOLS�
SR� *DOYDJQR�� LQ� RFFDVLRQH� GHOOD� SUHVHQWD]LRQH� GHO� SURJHWWR� GL� OHJJH� UHODWLYR� DL� ³SURYYHGLPHQWL�
SURYYLVRUL�GL�SXEEOLFD�VLFXUH]]D´�GHVWLQDWR�D�SXQLUH�L�YDJDERQGL��JOL�R]LRVL�H�L�VRVSHWWL��

��/��/$&&+Ê��Uno “sguardo fugace”. Le misure di prevenzione in Italia tra ottocento e novecen-
to��LQ�Riv. it. dir. e proc. pen.��������S�������8QD�SXQWXDOH�ULFRJQL]LRQH�GHOO¶LQWHUD�PDWHULD�q�SURSRVWD�
GD�$��0$11$��Misure di prevenzione e diritto penale: una relazione difficile��3LVD�8QLYHUVLW\�3UHVV��
3LVD��������

��8QD�OXQJD�OLQHD�GL�FRQWLQXLWj�VHJQD�LO�SURFHVVR�VWRULFR�QHOOD�PDWHULD�GHOOD�³SUHYHQ]LRQH�VHQ]D�
JDUDQ]LH´��FRPH� LOOXVWUD� ,��0(5(8��Cenni storici sulle misure di prevenzione nell’Italia «liberale» 
(1852-1894)�� LQ�Le misure di prevenzione��$WWL�GHO�FRQYHJQR�GHO�FHQWUR�QD]LRQDOH�GL�GLIHVD�H�SUH�
YHQ]LRQH�VRFLDOH��*LXIIUq��0LODQR��������S�������6L�YHGD�DQFKH�,��0(5(8��Storia dell’intolleranza in 
Europa. Sospettare e punire��0RQGDGRUL��0LODQR��������S�������

��$��&(51,*/,$52��Sviluppi semantici del concetto di ordine pubblico nell’Ottocento italiano��LQ�
$$�99���LQ�Penale Giustizia Potere. Per ricordare Mario Sbriccoli��(XP��0DFHUDWD��������S�������

��(��/20217(��Marginalità sociale e prognosi di pericolosità nelle misure di prevenzione perso-
nale. Le ragioni di un disagio��LQ�Quest. giust.��������S�������*OL�DVSHWWL�SUREOHPDWLFL�GHOOD�F�G��³SH�
�



� Origine ed evoluzione delle misure preventive antimafia ��

WUDWWDYD�GL�VRJJHWWL�FKH�YLYHYDQR�LQ�VLWXD]LRQH�GL�JUDYH�GLVRUGLQH�QHOOD�YLWD�SHUVR�
QDOH� H� FKH� SURLHWWDYDQR� TXHVWR� ORUR�PRGR� G¶HVVHUH� VXO� FRQWHVWR� FLWWDGLQR� LQ� FXL�
HUDQR� LQVHULWL��JHQHUDQGR�VHULH�SUHRFFXSD]LRQL�SHU� O¶LQWHJULWj�GHOO¶RUJDQL]]D]LRQH�
VRFLDOH�H�LVWLWX]LRQDOH��

/¶HVSHULHQ]D�GHO�EULJDQWDJJLR�SROLWLFR�H�GHOOH�FRQVRUWHULH�FDPRUULVWLFKH��GL�FXL�
OD�PDILD�YHQLYD�FRQVLGHUDWD�XQD�GHOOH�SRVVLELOL�GHFOLQD]LRQL��HUDQR�GLYHQXWH�RJJHW�
WR�GL�XQD�OHJJH�WHPSRUDQHD��OD�Q�������HQWUDWD�LQ�YLJRUH�LO����DJRVWR�������H�GH�
QRPLQDWD��ULFRUGDQGR�LO�VXR�SURPRWRUH�*LXVHSSH�3LFD��³Legge Pica´����'D�TXHVWR�
PRPHQWR�QHOOD� VWRULD�GHOOD� OHJLVOD]LRQH� LWDOLDQD� VL� DIIHUPD�H� VL� OHJLWWLPD� LO�SDUD�
GLJPD�GL�XQD�³GLYHUVD�OHJDOLWj´�FKH�LQFLGH�SURIRQGDPHQWH�VXOOD�OLEHUWj�SHUVRQDOH�
GHL�VLQJROL�H�SHU�OD�SULPD�YROWD�OH�PDILH�HQWUDQR�D�IDU�SDUWH�GHO�SDWULPRQLR�OHJLVOD�
WLYR�FKH�OR�VWDWR�OLEHUDOH�WUDVIHULUj�DOOR�VWDWR�8QLWDULR����

1DWXUDOPHQWH��XQD�GHFLVLRQH� OHJLVODWLYD�FRVu�DJJUHVVLYD�H�VIRUQLWD�GL�DGHJXDWL�
ULPHGL� OHJDOL�SHU� UHDJLUH� DOO¶DSSOLFD]LRQH�GHOOH� VLQJROH�PLVXUH�� LQ�SDUWLFRODUH�GHO�
GRPLFLOLR�FRDWWR����VL�SUHVHQWDYD�FRPH�IXQ]LRQDOH�D�XQ�VLVWHPD�GL�SRWHUH�GLVSRWLFR�
GRYH�LO�SRSROR�HUD�WHQXWR�IXRUL��SHU�VHVVR�H�SHU�FHQVR��GDOOH�LVWLWX]LRQL�QHOOH�TXDOL�
VL�GHWHUPLQDYDQR�OH�VFHOWH�GL�OLEHUWj�GHL�FLWWDGLQL��$SSDUH�GXQTXH�GHO�WXWWR�UD]LRQD�
OH�LO�TXDGUR�GHOLQHDWR�GDOOD�PDWHULD�SHQDOH�GL�SROL]LD�QHOO¶DPELWR�GHO�FRQWHVWR�OHJL�
VODWLYR�GHO�;,;�VHFROR�JRYHUQDWR�GDOOR�6WDWXWR�$OEHUWLQR��FKH�SRFR�R�QXOOD�GHVWL�
QDYD�DOOD�JDUDQ]LD�GL�OLEHUWj�GHO�VLQJROR�³UHJQLFROR´��VH�QRQ�LO�EHQHILFLR�GL�DYHUH�
ULFHYXWR�LQ�FRQFHVVLRQH��SHUFKp�RWWULDWD��OD�&DUWD�FRVWLWX]LRQDOH�6DEDXGD��

/H�PLVXUH� GL� SROL]LD� SL�� FRPXQHPHQWH� XWLOL]]DWH� GDO� VLVWHPD�GL� FRQWUROOR� UH�
SUHVVLYR� HUDQR�� OD� VRUYHJOLDQ]D� VSHFLDOH�� O¶DPPRQL]LRQH�� LO� GRPLFLOLR� FRDWWR�����
�
�

ULFRORVLWj�JHQHULFD´�HUDQR�GD�WHPSR�RJJHWWR�GL�ULIOHVVLRQH�$�0��0$8*(5,��Misure di prevenzione e 
fattispecie a pericolosità generica: la Corte europea condanna l’Italia per la mancanza di qualità 
della “legge”, ma una rondine non fa primavera��LQ�www.penalecontemporaneo.it��������

��&L�VLD�SHUPHVVR�FLWDUH�3��7521&21(��La legislazione penale dell’emergenza in Italia. Tecniche 
normative di incriminazione e politica giudiziaria dallo Stato liberale di diritto allo Stato democra-
tico di diritto�� -RYHQH�� 1DSROL�� ������ 5�� 0$578&&,�� Emergenza e tutela dell’ordine pubblico 
nell’Italia liberale��,O�0XOLQR��%RORJQD��������

��,O�ULFKLDPR�DOOD�FULPLQDOLWj�RUJDQL]]DWD�SHU�OD�SULPD�YROWD�FRPSDUH�DOO¶DUW����GHOOD�OHJJH�3LFD��
³Il Governo avrà inoltre facoltà di assegnare per un tempo non maggiore di un anno un domicilio 
coatto agli oziosi, a’ vagabondi, alle persone sospette, secondo la designazione del Codice penale, 
non che ai camorristi, e sospetti manutengoli, dietro parere di Giunta composta del Prefetto, del 
Presidente del Tribunale, del Procuratore del Re, e di due Consiglieri Provinciali´��3HU�XQ�TXDGUR�
G¶LQVLHPH� GHO� IHQRPHQR� DVVRFLDWLYR� FULPLQDOH�� VL� ULQYLD� D�&�� ),25(�� Il controllo della criminalità 
organizzata nello Stato liberale��LQ�Studi storici��;;,;��������S�������

��,O�ULJRUH�H�LO�SURILOR�LOOLEHUDOH�GL�TXHVWD�PLVXUD�GL�SROL]LD�FKH�³nessuna nazione ci invidia´�HUDQR�
JLj�VWDWL�VRWWROLQHDWL�GD�/��$1)2662��Domicilio coatto��LQ�Encicl. giur. ital.��,9��6RFLHWj�HGLWULFH�PL�
ODQHVH��0LODQR��������S�������3HU�XQD�VHYHUD�FULWLFD�VXOOD�SHUPDQHQ]D�GL�TXHVWD�PLVXUD�GL�SUHYHQ]LR�
QH��VL�ULQYLD�D�)��&2/$2��La legalità “diversa” per la prevenzione. Una vicenda italiana dall’Unità 
ad oggi��LQ�$$�99���Il domicilio coatto, ordine pubblico e politiche di sicurezza in Italia dall’Unità 
alla Repubblica��D�FXUD�GL�(��'H�&ULVWRIDUR��%RQDQQR��$FLUHDOH�5RPD��������S������

���0��6%5,&&2/,��Caratteri originari e tratti permanenti nel sistema penale italiano (1860-1990)��
�
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4XHVWH�VWHVVH�PLVXUH��FRQ�JOL�VWHVVL�SUHVXSSRVWL�DSSOLFDWLYL��FRQ�OD�PHGHVLPD�FRP�
SHWHQ]D�DPPLQLVWUDWLYD�DG�DGRWWDUOL�H�OH�ILQDOLWj�GL�FRQWUDVWDUH�³FODVVL�SHULFRORVH´��
HVDOWDWH�LQ�SDUWH�VRWWR�LO�UHJLPH�IDVFLVWD�SHU�OH�HVDVSHUDWH�ILQDOLWj�GL�WLSR�SROLWLFR��
WUDQVLWDURQR� LQWHJUDOPHQWH� VRWWR� LO� UHJLPH� UHSXEEOLFDQR� JRYHUQDWR� GDOOD�&RVWLWX�
]LRQH�LWDOLDQD�GHO����������

/D�SHUPDQHQWH�SUHVHQ]D�GHOOH�PLVXUH�GL�SROL]LD� WUDVIRUPDWH� LQ�PLVXUH�GL�SUH�
YHQ]LRQH��D�YROWH�UHJLVWUDWD�FRPH�LUULQXQFLDELOH�DQFKH�QHO�QRVWUR�VLVWHPD�FRVWLWX�
]LRQDOH��FRQIHUPD�OH�WHQVLRQL�WUD�GLULWWL�GL�OLEHUWj�H�VLFXUH]]D�SXEEOLFD�H�LQGLYLGXD�
OH��TXDVL�FKH�OD�OHJDOLWj�FRVWLWX]LRQDOH�ULHVFD�D�WHQHUH�LQ�SLHGL��LQ�XQR�VWHVVR�TXDGUR�
RUGLQDPHQWDOH�� LQL]LDWLYH�UHSUHVVLYH� WUD� ORUR� LQFRQFLOLDELOL�H�FRQ�DVSHWWL�FKH�VHP�
EUDQR�IDU�FDSR��VRUSUHQGHQWHPHQWH��D�GLYHUVL�SDUDGLJPL�GHOOD�OHJDOLWj�����(G�LQIDWWL��
LQ�PDQLHUD�VHPSUH�SL��VSLFFDWD��O¶RUGLQDPHQWR�JLXULGLFR�LWDOLDQR�KD�GRYXWR�LQHYL�
WDELOPHQWH�WROOHUDUH�±�H�WROOHUD�WXWWRUD�±�DO�VXR�LQWHUQR�XQD�OHJDOLWj�FRQ�VWUXWWXUD�
DPELYDOHQWH�� TXHOOD� GHOOD� UHVSRQVDELOLWj� SHQDOH� H� XQD� OHJDOLWj� GHOOD� SHULFRORVLWj�
VRFLDOH�±�OHJDOLWj�SUHYHQWLYD�±��FRQ�LO�ULVXOWDWR�FKH�GRYH�OR�VWDWXWR�GHOOH�JDUDQ]LH�
GHOOD�SHUVRQD�QRQ�FRQVHQWRQR�GL�DGRWWDUH�OH�SHQH�SHU�LO�FROSHYROH��JLXQJH�OD�PLVX�
UD� GL� SUHYHQ]LRQH�SHU� RWWHQHUQH�JOL� VWHVVL� HIIHWWL� LQDELOLWDQWL�� WUDVIRUPDQGR� OD� re-
sponsabilità�LQ�pericolosità H�XWLOL]]DQGR�OD�FDWHJRULD�FRQFHWWXDOH�GHO�OHJLWWLPR�VR�
VSHWWR�DO�SRVWR�GHOOD�SURYD��GD�TXL�OD�LQHFFHSLELOH�GHILQL]LRQH�GL�³SHQH�GHO�VRVSHW�
WR´�� /¶HVSHULHQ]D� GHJOL� RUGLQDPHQWL� JLXULGLFL�� VRUWL� VXOOH� IRQGDPHQWD� GHL� GLYHUVL�
DVVHWWL�SROLWLFL��LQVHJQD�FKH�OH�SUDVVL�SUHYHQ]LRQLVWLFKH��GLYLVH�WUD�IDWWLVSHFLH�SXQL�
ELOH�H�FDWHJRULD�VRJJHWWLYD�OLPLWDQWH��ULHVFRQR�D�WHQHUH�DYYLQWH�LQ�XQR�VWHVVR�TXD�
GUR�VLQRWWLFR�HG�RSHUDWLYR�VLD�LO�YHUVDQWH�GHOOD�UHVSRQVDELOLWj�GHO�IDWWR�VLD�OD�SHULFR�
ORVLWj�VRFLDOH�GHOOD�SHUVRQD�����

�
�

LQ�0��6%5,&&2/,��Storia del diritto penale e della giustizia. Scritti editi e inediti (1972-2007)��*LXI�
IUq��0LODQR�� ������ S�� ����� 3��1$32/,��Misura di polizia. Un approccio storico-concettuale in età 
moderna��LQ�Quaderni storici�����������S�������'D�XOWLPR�(��'(�&5,672)$52��Introduzione. Il domi-
cilio coatto e la biografia di una nazione��LQ�$$�99���Il domicilio coatto, ordine pubblico e politi-
che di sicurezza in Italia dall’Unità alla Repubblica��D�FXUD�GL�(��'H�&ULVWRIDUR��%RQDQQR��$FLUHDOH�
5RPD��������S������

���0��3$9$5,1,��Il “socialmente pericoloso” nell’attività di prevenzione�� LQ�Riv. it. dir. e proc. 
pen.��������S�������*��352&$&&,��Osservazioni sulla continuità delle leggi sull’ordine pubblico��LQ�3��
'HO�1HJUR��1��/DEDQFD��$��6WDGHULQL� �D�FXUD�GL���Militarizzazione e nazionalizzazione della storia 
d’Italia��8QLFRSOL��0LODQR��������S������

���0ROWR�RSSRUWXQDPHQWH�VL�ULWURYD�LQ�)��&2/$2��Il principio di legalità nell’Italia di fine Otto-
cento tra “giustizia penale eccezionale” e “repressione necessaria e legale (...) nel senso più retto e 
saviamente giuridico, il che vuol dire anche nel senso più liberale”�� LQ�Quaderni fiorentini per la 
storia del pensiero giuridico��������;;;9,��S�������

���8Q�PRPHQWR�LPSRUWDQWH�FKH�VHJQD�LO�SDVVDJJLR�WUD�OD�SUHFHGHQWH�GLVFLSOLQD�WUDQVLWRULD�H�TXHOOD�
VWDELOH�VL�UHJLVWUD�FRQ�O¶HQWUDWD�LQ�YLJRUH�GHOOD�OHJJH����PDU]R������FKH�QHO�VXR�Allegato B�SUHYHGH�
YD�XQD�IRUPD�GL�JLXULVGL]LRQDOL]]D]LRQH�GHOOD�PLVXUD�GHOO¶DPPRQL]LRQH��SHU�FXL�L�IXQ]LRQDUL�GL�SROL�
]LD�GHQXQFLDYDQR�DO�SUHWRUH�OH�SHUVRQH�GD�DPPRQLUH�H�LQ�FDVR�GL�YLROD]LRQH�GHOOH�LPSRVL]LRQL�LPSDU�
WLWH�VFDWWDYD�LO�FDUFHUH��
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/¶LPPDUFHVFLELOH�YLYDFLWj�GHOOH�PLVXUH�GL�SUHYHQ]LRQH�q�GXQTXH�LQVLWD�LQ�XQD�
VRUWD�GL�QHFHVVLWj�PRUIRORJLFD�GHO�VLVWHPD�UHSUHVVLYR��FRPH�OD�LQHYLWDELOH�FRQ�
VHJXHQ]D� SROLWLFD� GHOOD� YRORQWj� GL�PDQWHQHUH� LQ� YLWD�PLVXUH� GL� SROL]LD� XWLOL� DOOR�
VFRSR�GL�WXWHODUH�O¶RUGLQH�SXEEOLFR��VHQ]D�L�YLQFROL�GL�XQ�SHUFRUVR�VRUYHJOLDWR�GDO�
VLVWHPD�GHOOH�JDUDQ]LH�GL�OLEHUWj��H�DQ]L�SRWHQ]LDUH�VHPSUH�GL�SL��OD�ORUR�HIILFDFLD�
DIILGDQGR�DO�VLVWHPD�GHOOD�SUHYHQ]LRQH�ante delictum�LO�FRQWUDVWR�DOOH�DVVRFLD]LRQL�
FULPLQDOL�TXDOLILFDWH��

,O�WHPD�GHOOD�ORWWD�DOOH�PDILH�GLYHQWD��TXLQGL��QHO�FRQWHVWR�GHO�PXWDWR�DVVHWWR�FR�
VWLWX]LRQDOH�GHOOR�6WDWR�UHSXEEOLFDQR��LO�QXRYR�H�SHU�PROWL�YHUVL�LQDWWHVR�IURQWH�GL�
UHYLYLVFHQ]D�GHOOH�PLVXUH�GL�SUHYHQ]LRQH�H��LQ�TXHVWR�PRGR��VL�FRQVROLGD�XQD�YHUD�
H�SURSULD�OHJDOLWj�GHOOD�SHULFRORVLWj�VRFLDOH��VHSSXUH�GLYHUVDPHQWH�GHFOLQDWD�VRWWR�
L�SDVVDWL�UHJLPL��GHVWLQDWD�D�FRQVHUYDUH�WXWWL�L�FRQWURYHUVL�PD�FRVWDQWL�SURILOL�LGHQ�
WLWDUL�����

�� La normalizzazione di una doppia legalità statutaria che sfida gli or-
dinamenti 

4XHVWR�UHJLPH�GL�GRSSLD�OHJDOLWj��GLYHUVDPHQWH�GDO�SDVVDWR��QRQ�VL�SUHVHQWD�SL��
FRPH� LO� SURGRWWR� WLSLFR�GL� XQD�SROLWLFD� FULPLQDOH� HPHUJHQ]LDOH� R� GL� XQD� SROLWLFD�
JLXGL]LDULD�GL�VWDPSR�UHSUHVVLYR�H�SUDJPDWLFR��PD�FRPH�O¶XQLFD�ULVRUVD�LQ�JUDGR�GL�
PDQWHQHUH� LQ� SLHGL� XQ� VLVWHPD�� FHUWDPHQWH� DQWLFR�� LO� FXL�PRYHQWH� RUGLQDPHQWDOH�
QRQ�DSSDUH� WUDPRQWDWR�H�GRYH�O¶LQWHUR�DVVHWWR�GHOOH� OLEHUWj�VXELVFH� O¶LPSDWWR�GHO�
O¶DVVHQ]D�GL�RSSRUWXQL�PH]]L�UHSUHVVLYL�GL�VWDPSR�SHQDOH�LQ�VHQVR�VWUHWWR��DVVLVWLWL�
GL�WXWWH�TXHOOH�QHFHVVDULH�JDUDQ]LH�JLXULVGL]LRQDOL�����

&RQ� O¶DYYHQWR�GHOO¶8QLWj�G¶,WDOLD� OD� OHJLVOD]LRQH�SHQDOH�GLYHQWD� LO� SULPR�SDV�
�
�

���,O�WHPD�GHOOD�SHUVLVWHQWH�SUHVHQ]D�GHO�FRQFHWWR�GL�SHULFRORVLWj�VRFLDOH�H��GXQTXH��GHOOH�PLVXUH�
SHQDOL�FKLDPDWH�D�FRQWHQHUQH�OD�SRUWDWD�q�VWDWR�RJJHWWR�GL�YLYDFH�SROHPLFD�QHOOD�GRWWULQD�SHQDOLVWLFD�
FKH�QH�KD�LQGDJDWR��DOO¶LQGRPDQL�GHOO¶HQWUDWD�LQ�YLJRUH�GHOOD�&RVWLWX]LRQH�UHSXEEOLFDQD��OD�FRPSDWL�
ELOLWj�FRO�QXRYR�VLVWHPD�GHOOH�JDUDQ]LH��Ê�DSSHQD�LO�FDVR�GL�ULFRUGDUH�OR�VFRQWUR�WUD�%LDJLR�3HWURFHOOL�
H�)LOLSSR�*ULVSLJQL�LQ�RFFDVLRQH�GHO�SULPR�WHQWDWLYR�GL�ULIRUPD�GHO�FRGLFH�5RFFR��VFRQWUR�FRQVXPDWR�
VX�RSSRVWL�YHUVDQWL�FXOWXUDOL�GHOOD�6FXROD�FODVVLFD�H�GHOOD�6FXROD�SRVLWLYD��DPSLDPHQWH�WUDWWDWR�LQ�%��
3(752&(//,��Retribuzione e difesa nel progetto di codice penale del 1949��LQ�Riv. it. dir. pen.��������
S�������

���1HOOD�WHPSHULH�ULIRUPDWULFH�GHJOL�DQQL����GHO�QRYHFHQWR�OH�PLVXUH�GL�FRQWHQLPHQWR�GHOOD�SHUL�
FRORVLWj�VRFLDOH��LQ�SDUWLFRODUH�OH�PLVXUH�GL�VLFXUH]]D��GRYHYDQR�WURYDUH�XQ�QHFHVVDULR�FRQWHQLPHQWR�
FKH�IX�VWDELOLWR�PDQWHQHQGROH�QHOO¶DOYHR�SHQDOH��FRVu�%��3(752&(//,��Retribuzione e difesa nel pro-
getto di codice penale del 1949��FLW���S�������³Tutte le norme la cui concreta applicazione importa 
un ampio potere di valutazione possono dar luogo a inconvenienti, e per tutte è quindi necessario 
fidare nell’equilibrio e nella misura di chi deve applicarle; e a ogni modo, nel nostro caso, sarà 
sempre miglior garanzia l’accertamento del giudice che non il meo atto di volontà dell’organo am-
ministrativo´��*��1(33,�02'21$��Legislazione d’emergenza e istituzioni parallele nell’ordinamento 
penale��LQ�Riv. di storia cont���������
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VDJJLR� IRQGDPHQWDOH� SHU� FRQIHULUH� XQLFLWj�� XQLIRUPLWj� H� FRHUHQ]D� WHOHRORJLFD� DO�
O¶RSHUD�GL�IRQGD]LRQH�GHO�QXRYR�RUGLQDPHQWR�JLXULGLFR�QD]LRQDOH��

/D� PDWHULD� UHSUHVVLYD� YLHQH� DIILGDWD� HVVHQ]LDOPHQWH� D� GXH� SURYYHGLPHQWL� GL�
DPSLD� SRUWDWD� HG� HIILFDFLD�� HQWUDPEL� HQWUDWL� LQ� YLJRUH� QHO� ������ LO� SULPR� FRGLFH�
SHQDOH� LWDOLDQR� GHWWR� =DQDUGHOOL�� H� LO� 7HVWR� XQLFR� GHOOH� OHJJL� GL� SROL]LD����� ,� GXH�
SURYYHGLPHQWL�LQ�UHDOWj�ILQLVFRQR�SHU�LQWHJUDUVL��DQ]L�O¶XQR�ULVXOWD�IXQ]LRQDOPHQWH�
FRUUHODWR�DOO¶DOWUR��TXDQGR�L�YXRWL�GL�GLVFLSOLQD�GHO�FRGLFH�SHQDOH��OD�FXL�D]LRQH�UH�
SUHVVLYD�q�OLPLWDWD�GDO�SULQFLSLR�GL�VWUHWWD�OHJDOLWj�GHOOD�IDWWLVSHFLH�GL�UHDWR�����LP�
SRQJRQR�DO�7HVWR�XQLFR�GL�LQWHUYHQLUH�TXDOLILFDQGR�TXHOO¶LQWHUYHQWR�FRPH�ULPHGLR�GL�
SROL]LD�SHU�SUHYHQLUH�OD�SRWHQ]LDOLWj�OHVLYD�GL�XQ�VRJJHWWR�VRFLDOPHQWH�SHULFRORVR�����

6L� LVWLWX]LRQDOL]]D�� LQ�TXHVWR�PRGR��XQ�FRPXQH� WHUUHQR�JLXULGLFR� VX�FXL� VRQR�
FKLDPDWL�D�FRQIURQWDUVL��O¶DWWLYLWj�GL�SUHYHQ]LRQH�GHO�FULPLQH��RVVHVVLRQDWD�GDO�SR�
VLWLYLVPR�JLXULGLFR�FKH�HODERUD� OH�FDWHJRULH�GHO�SURFOLYH�D�GHOLQTXHUH�SHU�QDWXUD��
DVVHJQDWD� DO� 3UHIHWWR�� O¶DWWLYLWj� GL� UHSUHVVLRQH� GHO� GHOLWWR�� FKH� LPSRQH� O¶DFFHUWD�
PHQWR�GHOOD�UHVSRQVDELOLWj�SHQDOH�GHO�FROSHYROH��DVVHJQDWD�DO�*LXGLFH��

0D�LQWDQWR�OD�SUDVVL�UHFHSLVFH�XQ�GDWR�FKH�FRQQRWHUj�WXWWH�OH�VXFFHVVLYH�VWDJLR�
QL�GHOOD�OHJDOLWj�SUHYHQ]LRQLVWLFD��OD�SHULFRORVLWj�VRFLDOH�q�JLj�GL�SHU�Vp�XQD�OHVLRQH�
FDJLRQDWD�DO�VLVWHPD�GHOO¶RUGLQH�SXEEOLFR�H�RFFRUUH�HYLWDUH�LO�SURGXUVL�GL�XQD�SR�
WHQ]LDOH�OHVLRQH�SHU�OD�VXFFHVVLYD�SRVVLELOH�FRPPLVVLRQH�GHO�UHDWR��

6X�TXHVWR�IRQGDPHQWR�FXOWXUDOH�VL�JHQHUDYD�XQD�GLIIHUHQ]LD]LRQH�SHU�³FODVVL�GL�
VRJJHWWL´� QHOOD� ULVSRVWD� UHSUHVVLYD� FKH� YHGHYD� LO� FRGLFH� SHQDOH� FRPH� JXLGD� DOOD�
³giustizia per i galantuomini´��VRJJHWWL�UD]LRQDOL��DXWRQRPL��SURSULHWDUL��PHQWUH�OH�
OHJJL�GL�SROL]LD��VRWWUDWWH�D�TXDOVLDVL�YLQFROR�DSSOLFDWLYR��FRPH�ULPHGLR�DOOD�JLXVWL�
]LD�GHL�³birbanti´�����

&RQ� O¶DYYHQWR�DO�SRWHUH�GHO� VLVWHPD�HWLFR�GRJPDWLFR�HODERUDWR�GDO� IDVFLVPR�GL�
VWDPSR�PXVVROLQLDQR�OD�SHQD�H�OD�PLVXUD�GL�SUHYHQ]LRQH�SUHQGRQR�SDUWH�GL�XQR�VWHV�
�
�

���/H�OHJJL�GL�SROL]LD�ULVDOLYDQR�DO�U�G�����JLXJQR�������Q�������HG�LO�VXR�UHJRODPHQWR�DWWXDWLYR�
YDUDWR�FRQ�U�G����QRYHPEUH�������Q��������PRGLILFDWR�GDO�*RYHUQR�IDVFLVWD�QHO�������/��0$5721(��
La difesa dell’ordine. Il dibattito parlamentare del 1888 sulla legge di pubblica sicurezza�� LQ� /��
0$5721(��D�FXUD�GL�� Giustizia penale e ordine in Italia tra Otto e Novecento��1DSROL��,VWLWXWR�8QL�
YHUVLWDULR�2ULHQWDOH��������

���,Q�UHDOWj�DQFKH�LO�FRGLFH�SHQDOH�=DQDUGHOOL�GHO������SUHYHGHYD�DOO¶DUW����O¶HQXQFLDWR�GHO�SULQFL�
SLR�GL�VWUHWWD�OHJDOLWj�FRVu�FRPH�VDUj�VXFFHVVLYDPHQWH�SHU�LO�FRGLFH�5RFFR�GHO�������2FFRUUH�VRWWROL�
QHDUH�FKH� OD� OLQHD� LQWHUSUHWDWLYD�GL�TXHOOD�QRUPD�QRQ�SXz�QRQ�HVVHUH�VFLVVD�GDL�SULQFLSL�GL�RULHQWD�
PHQWR�GHOOH�QRUPH�FRVWLWX]LRQDOL�FKH�SHU�HQWUDPEL�L�FRGLFL�YHGHYDQR�OD�YLJHQ]D�GHOOR�6WDWXWR�$OEHU�
WLQR��/D�TXHVWLRQH�GHOOD�QXRYD�H�GLYHUVD�OHJDOLWj�VL�SRQH�TXDQGR�FRQ�O¶LQWURGX]LRQH�GHOOD�&RVWLWX]LR�
QH�UHSXEEOLFDQD�GHO������PXWDQR�WXWWL�L�SULQFLSL�GL�RULHQWDPHQWR�H�GL�YDORUH�GHOO¶RUGLQDPHQWR��FRQ�OH�
LQHYLWDELOL�ULFDGXWH�VXO�³VHQVR´�GD�ULFRQRVFHUH�DOO¶LPSLDQWR�SHQDOLVWLFR�FKH�YHGHYD�DQFRUD�XQD�YROWD�
LQVLHPH�FRGLFH�SHQDOH�H�PLVXUH�GL�SROL]LD�ULPDVWL�LPPXWDWL��

���(��'(�&5,672)$52��Legalità e pericolosità. La penalistica nazifascista e la dialettica tra retri-
buzione e difesa dello Stato, LQ�Quaderni fiorentini��;;;9,��������S��������

���&RVu�/��/$&&+Ê��La giustizia per i galantuomini. Ordine e libertà nell’Italia liberale: il dibat-
tito sul carcere preventivo in Italia (1865-1912)��*LXIIUq��0LODQR��������
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VR�DOYHR�SUHYHQWLYR�SXQLWLYR��GHVWLQDWR�D�XQD�PHGHVLPD�ILQDOLWj�UHSUHVVLYD��6FULYHYD�
D�WDOH�SURSRVLWR�9LQFHQ]R�0DQ]LQL��³Le rivoluzioni politiche provocano rivoluzioni 
nella legislazione penale, e talora una riforma di questa è indizio d’una rivoluzione 
politica latente, e deve considerarsi come una vera e propria riforma sociale. Ogni 
rivoluzione, poi, ha bisogno di ricorrere al diritto penale per assicurare le sue con-
quiste e proteggere i suoi uomini. Parimenti, le reazioni politiche producono neces-
sariamente reazioni penali´�����,Q�TXHVWD�SURVSHWWLYD�DSSDUH�³l’essenza del reato non 
più nell’offesa a un bene giuridico, bensì nella violazione del vincolo etico che lega 
e subordina l’individuo alla comunità e allo Stato´�����

3HU�JLXQJHUH�DOO¶RELHWWLYR�O¶DVVHWWR�GL�SRWHUH�GHOO¶HSRFD�SRVH�DO�FHQWUR�GHOOD�VXD�
D]LRQH�SROLWLFD� H� OHJLVODWLYD� XQ�GHFLVR� LQWHUYHQWR� GL�PRGLILFD� GHL� livelli normativi�
QHOO¶DPELWR� GHOOD� JHUDUFKLD� GHOOH� IRQWL� GHO� GLULWWR�� /D� QHFHVVLWj� GL� FHQWUDOL]]DUH�
O¶D]LRQH�OHJLVODWLYD�IDFHQGROD�FRLQFLGHUH�FRQ�XQD�UDSLGD�D]LRQH�GL�JRYHUQR�LPSRQH�
YD�GL�QHXWUDOL]]DUH�L�PHFFDQLVPL�RUGLQDUL�GL�DGR]LRQH�GL�QRUPH�SHQDOL�FRQ�O¶HOXVLRQH�
GHL�SHUFRUVL�SDUODPHQWDUL��7XWWR�FLz�SUHVH�FRUSR�IDFHQGR�ULFRUVR�DOO¶RSHUD�GL�FDPXI�
IDPHQWR�GHOOD�IRQWH��RWWHQHQGR�LQ�TXHVWR�PRGR�L�PHGHVLPL�ULVXOWDWL�FKH�VL�VDUHEEHUR�
FRQVHJXLWL�FRQ�LO�SHUFRUVR�FRQVXHWR�GL�DGR]LRQH�GHOOH�OHJJL�SHQDOL�RUGLQDULH��

6L�UHVH�FRVu�QHFHVVDULR�ULFRUUHUH�D�VWUXPHQWL�QRUPDWLYL�GL�DWWULEX]LRQH�DL�SRWHUL�
GHO� JRYHUQR� GHOOD� SURGX]LRQH� GL� QRUPH� RUGLQDULH�� DWWUDYHUVR� O¶DPPLQLVWUDWLYL]�
]D]LRQH�GHO�GLULWWR�SHQDOH�H�OD�GHYROX]LRQH�GHOO¶LQWHUD�PDWHULD�OHJLVODWLYD�DOO¶HVHU�
FL]LR�GHL�SRWHUL�FRQIHULWL�FRQ�OD�OHJJH����JHQQDLR�������Q������³Sulla facoltà del 
potere esecutivo di emanare norme giuridiche´��

/D� OHJJH�Q�� ��������� HUD� SRL� FRPSOHWDWD� GD� XQ� ULFFR� FRUUHGR�QRUPDWLYR� FRQ�
FRPSLWL�GL�OHJJH�Q�����������GLVFLSOLQD�DWWXDWLYD�GL�UDQJR�UHJRODPHQWDUH��FRQWHQX�
WD�QHOOH�³Norme per l’applicazione della legge concernente le facoltà del Potere 
Esecutivo di emanare norme giuridiche´�����

'HO�UHVWR��WXWWD�OD�OHJLVOD]LRQH�DQWLHEUDLFD�GHJOL�DQQL�����������GL�VWDPSR�SX�
QLWLYR�H�OLPLWDWLYR�GHOOD�OLEHUWj�SHUVRQDOH�DWWLQVH�DO�VLVWHPD�GHOO¶DUPDPHQWDULR�GHO�
GLULWWR�DPPLQLVWUDWLYR��UHJRODPHQWL��FLUFRODUL��GHFUHWL��VHQ]D�DWWLYDUH�QRUPH�SULPD�
ULH�QHOO¶DPELWR�GHOO¶RUGLQDPHQWR�SHQDOH�FKH�DYUHEEHUR�DSSHVDQWLWR�O¶RSHUD�GL�HSX�
UD]LRQH�����/D� OHYD�DPPLQLVWUDWLYD��D]LRQDWD�GLUHWWDPHQWH�GDJOL�RUJDQL�GL�JRYHUQR�
�
�

���9��0$1=,1,��Trattato di diritto penale italiano��8WHW��7RULQR��������YRO��,��S������$��0$==$&$�
1(��La cultura giuridica del fascismo: una questione aperta��LQ�$��0$==$&$1(��D�FXUD�GL���Diritto, 
economia e istituzioni nell’Italia fascista��1RPRV��%DGHQ�%DGHQ��������S������

���&RVu�QHOOD�QXRYD�FRQFH]LRQH�GL�GLULWWR�SHQDOH�WRWDOLWDULR��³tutto nello Stato, nulla al di fuori di es-
so´��HODERUDWD�GD�*��0$**,25(��Diritto penale totalitario nello Stato totalitario�� LQ�Riv. it. dir. pen.��
������S�������*��1(33,�02'21$�0��3(/,66(52��La politica criminale durante il fascismo��LQ�/��9,2�
/$17(��D�FXUD�GL���Storia d’Italia��$QQDOL����±�Legge Diritto Giustizia��(LQDXGL��7RULQR��������S�������

����6��52'27¬��Libertà e diritti in Italia. Dall’unità ai nostri giorni��'RQ]HOOL�(G���5RPD��������S��
����*��9$66$//,��Passione politica di un uomo di legge��6DJJLR�LQWURGXWWLYR�D�$OIUHGR�5RFFR� Di-
scorsi parlamentari��,O�0XOLQR��%RORJQD��������

���6��*(17,/(��Le leggi razziali: scienza giuridica, norme, circolari��('8&DWW��0LODQR��������,Q�
�
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FHQWUDOH�H�SHULIHULFR��VL�SUHVHQWDYD�FRPH�OD�SL��IXQ]LRQDOH�H�UDSLGD�DOO¶DWWXD]LRQH�
GHOOH�GLUHWWLYH��FKH�RJJL�VL�GHILQLUHEEHUR�GL�soft law��WLSLFKH�GHOO¶DSSDUDWR�GHOOD�EX�
URFUD]LD�SXQLWLYD��

4XHO�SULPR�FRUUHGR�QRUPDWLYR�VWDELOLYD�XQ�YHUR�H�SURSULR�FRRUGLQDPHQWR�RSH�
UDWLYR�H�FRQFHWWXDOH�GHOOD�ULVSRVWD�UHSUHVVLYD�GHOOR�VWDWR�FKH�YHGHYD�FRPH�GHVWLQD�
WDUL�LQGLVWLQWL�³QHPLFL´��SROLWLFL�H�FRPXQL��LQWHUQL�HG�HVWHUQL��L�TXDOL�XOWLPL�SHU�HVVH�
UH�VWDWL�HWLFKHWWDWL�IRUPDOPHQWH�FRPH�SHULFRORVL�GLYHQWDYDQR�HVVL�VWHVVL�GHOLQTXHQ�
WL��FRPH�SRL�VDUj�ULPDUFDWR�GDOOH�OHJJL�GL�SROL]LD��JLj�UHJRODWH�GD�XQ�7HVWR�8QLFR��
FKH��VWUXPHQWDOPHQWH�ULYLVLWDWR��HQWUDYD�LQ�YLJRUH�FRQ�LO�U�G����QRYHPEUH�������Q��
�����H�SXEEOLFDWR�OD�VHUD�VWHVVD�VXOOD�*D]]HWWD�8IILFLDOH��

6L� LVWLWXLYD� LQ� TXHVWR� PRGR� LO� ³FRQILQR� GL� SROL]LD´�� DPSOLDQGR� LO� YHQWDJOLR�
GHOO¶LQL]LDWLYD�SROLWLFD�H�VRVWLWXHQGR�LO�SUHFHGHQWH�LVWLWXWR�GHO�³GRPLFLOLR�FRDWWR´��

/D�FRQIHUPD�GL�TXHVWD�VWRULFD�HG�LGHRORJLFD�FRQWLQXLWj�FRQ�OH�VFHOWH�GHOOR�VWDWR�
OLEHUDOH�RWWRFHQWHVFR�VL�FRJOLH�DSSLHQR�QHOOD�OHJJH����QRYHPEUH�������Q��������HQ�
WUDWD�LQ�YLJRUH�LO���GLFHPEUH�GL�TXHOOR�VWHVVR�DQQR��LVWLWXWLYD�GHO�7ULEXQDOH�VSHFLDOH�
SHU�OD�GLIHVD�GHOOR�6WDWR�FKH�UHLQWURGXFHYD�OD�SHQD�GL�PRUWH��6ROR�VXFFHVVLYDPHQ�
WH�� D� FRPSOHWDUH� LO� TXDGUR� GL� XQD� OHJDOLWj� PXOWLIRUPH�� PD� SLHJDWD� DJOL� LQWHUHVVL�
FRQVHUYDWLYL� GHO� VLVWHPD� SROLWLFR�� VDUj� LQWURGRWWR� LO� U�G�� ��� JLXJQR� ������ Q�� ����
³Approvazione del testo unico delle leggi di pubblica sicurezza´�FKH�DFFRPSDJQH�
Uj�LO�QXRYR�FRGLFH�SHQDOH�5RFFR�����

&RQ�OD�ILQH�GHO�YHQWHQQLR��PHQWUH�LO�GLULWWR�SHQDOH�UHFXSHUDYD�XQD�GLPHQVLRQH�
GL�OHJDOLWj�VRVWDQ]LDOH�DWWUDYHUVR�OD�JULJOLD�GHOOH�JDUDQ]LH�LQWURGRWWD�GDOOD�&RVWLWX�
]LRQH�UHSXEEOLFDQD�� OH�PLVXUH�GL�SUHYHQ]LRQH��VRSUDWWXWWR�SHUVRQDOL��VHSSXUH�DIIL�
QDWH� H� UHVH� ³QRQ� LQFRPSDWLELOL´� FRQ� LO� QXRYR� VLVWHPD� GHPRFUDWLFR�� ULPDUUDQQR�
FRQQRWDWH�GD�XQD�³]RQD�G¶RPEUD´�FKH�OH�PDQWHUUj�IXRUL�GDO�SHULPHWUR�GHOOD�VWUHWWD�
OHJDOLWj�FRVWLWX]LRQDOH�����

���La legalità flessibile della prevenzione come forma di repressione del 
soggettivismo punitivo. Empiria ontologica di una giustizia speciale 

,O�VLVWHPD�GHO�FRGLFH�SHQDOH�GHO�������SHVDQWHPHQWH�RULHQWDWR�GDO�SRVLWLYLVPR�
JLXULGLFR��HVRUGLYD�VXOOD�VFHQD�OHJLVODWLYD�WHQHQGR�LQVLHPH�GXH�RSSRVWH�HVLJHQ]H��
TXHOOD�GL�LQWHUYHQLUH�FRQ�OD�SHQD��FKH�RULJLQD�GDOO¶DIIHUPD]LRQH�GHOOD�UHVSRQVDELOL�
�
�

XOWLPR��SHU�XQ�DSSURSULDWR�HVDPH�GHOOH�QRUPH��VL�YHGD�&��%586&2��La grande vergogna. L’Italia del-
le leggi razziali��(G��*UXSSR�$EHOH��7RULQR��������

���*��1(33,�02'21$��Diritto e giustizia penale nel periodo fascista��LQ�Penale Giustizia Potere��
FLW���S�������

���,O� WXWWR�q�SRVVLELOH�FRPSHQGLDUH�QHOOD�HIILFDFH�HVSUHVVLRQH�GL�³]RQH�JULJLH�GHOOD�OHJDOLWj´��FRPH�
DIIHUPD�0��3,))(5,��Difendere i confini, superare le frontiere. Le “zone grigie” della legalità penale 
tra Otto e Novecento��LQ�Quaderni fiorentini per la storia del pensiero giuridico��;;;9,��������S�������
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Wj�SHQDOH�GHO�IDWWR��H�FRQ�XQD�SXQL]LRQH�XOWHULRUH�R�DXWRQRPD�IRQGDWD�VXOOD�QHFHV�
VLWj�GL�LQDELOLWDUH�VRJJHWWL�FKH�DWWUDYHUVR�OD�FRPPLVVLRQH�GHO�UHDWR�DYUHEEHUR�PR�
VWUDWR�XQD�FRQFUHWD�WHQGHQ]D�D�GHOLQTXHUH��

/H�PLVXUH�GL�VLFXUH]]D�� ILJOLH�GL�XQ�FRPSURPHVVR�FXOWXUDOH�SULPD�DQFRUD�FKH�
JLXULGLFR��DQFK¶HVVH�SODVPDWH�VXOOD�SHULFRORVLWj�VRFLDOH�GHOO¶LPSXWDWR�PD�DQFRUDWH�
DOOD� VXD� UHVSRQVDELOLWj�SHQDOH��PLUDYDQR�D�FRQWUDVWDUH�SHUVRQDOLWj�SHULFRORVH�H� VL�
PXRYHYDQR� QHOOR� VWHVVR� SHULPHWUR�� VLD� SUREDWRULR� FKH� JLXULVGL]LRQDOH�� GHOOD� UH�
VSRQVDELOLWj�SHQDOH�����

$QFKH�OH�PLVXUH�GL�VLFXUH]]D��SRUWDWR�GL�VFHOWH�VHOHWWLYH�VXOOD�SHUVRQD�SLXWWRVWR�
FKH�VXO�IDWWR�SXQLELOH��KDQQR�GD�VHPSUH�VXVFLWDWR��PD�DQFRUD�SL��FRQ�O¶LUURPSHUH�
GHOOH�JDUDQ]LH�GHOO¶DUW�����&RVW���PRWLYDWL�GXEEL�H�SHUSOHVVLWj�VXO�IURQWH�GHOOD�OHJD�
OLWj�FRVWLWX]LRQDOH�����,�SXQWL�FRQWURYHUVL�VRQR�FRVWLWXLWL�GDOOD�PDQFDQ]D�GL�FROSHYR�
OH]]D��FKH�IRQGD�OD�UHVSRQVDELOLWj�SHQDOH�SHUVRQDOH��H�LO�PDQFDWR�ULVSHWWR�GHO�FULWH�
ULR�GL�SURSRU]LRQH��SRQHQGRVL�OD�PDWHULD�SUHYHQWLYD�DO�GL�IXRUL�GL�TXHOO¶RUELWD�FKH�
OHJD�JUDYLWj�GHO�IDWWR�D�JUDYLWj�GHOOD�ULVSRVWD�VDQ]LRQDWRULD�����

/D�&RUWH�FRVWLWX]LRQDOH��ILQ�GDOOD�VXD�HQWUDWD�LQ�RSHUD��LQL]LD�XQ�SHUFRUVR�GL�ULH�
ODERUD]LRQH�H�GL�HOLPLQD]LRQH��GRYH�q�SRVVLELOH��GHOOH�QRUPH�GL�VWDPSR�SUHYHQWLYR�
FKH�QRQ� UHVLVWRQR� DOO¶DWWDFFR�JDUDQWLVWD� GHL� QXRYL�YDORUL� RUGLQDPHQWDOL�� WHQWDQGR�
XQD�PHGLD]LRQH�VXOOD�EDVH�GHOOD�IOHVVLELOLWj�GHOOH�PLVXUH�GL�SUHYHQ]LRQH��VHFRQGR�
XQ�PDQLIHVWR�LGHDOH�ULDVVXPLELOH�QHOOD��³coercizione personale dello Stato eserci-
tata nell’ambito del principio di stretta legalità´�����

*OL�HIIHWWL�GHO�QXRYR�SDUDGLJPD�SXQLWLYR��WHPSHUDWR�GDOOD�JLXULVGL]LRQDOL]]D�
]LRQH�GHOOD�PLVXUD� SXQLWLYD� GHOOD�SHULFRORVLWj� VRFLDOH�� VL� UHJLVWUDQR� LPPHGLDWD�
PHQWH��TXDQGR�LO�0LQLVWUR�GHOO¶LQWHUQR�7DPEURQL�SURSRQH�OD�OHJJH����GLFHPEUH�
������Q�������FKH�DVVHJQDYD�DOO¶DXWRULWj�DPPLQLVWUDWLYD�JOL� LVWLWXWL�GHOOD�³GLIIL�
GD´�H�GHO�³ULPSDWULR�FRQ�IRJOLR�GL�YLD´��PHQWUH�DOO¶DXWRULWj�JLXGL]LDULD�OD�³VRUYH�
�
�

���/H� JDUDQ]LH� GHOOD� SHUVRQD�PRGLILFDQR� LO� VHQVR� GL� DOFXQL� WHVWL� OHJLVODWLYL� H� VL� RVVHUYDQR� LQ�
PDQLHUD�GLYHUVD�DOFXQH�VFHOWH�JLXULGLFKH�OH�FXL�VFRULH�UHVLVWRQR��LQ�%��3(752&(//,��La pericolosità 
criminale e la sua posizione giuridica nel solco della tradizione classica��&HGDP��3DGRYD��������
3HU�XQD� LQGDJLQH�RGLHUQD�� VL� ULQYLD�D�)��%$6,/(��Esiste una nozione ontologicamente unitaria di 
pericolosità sociale? Spunti di riflessione, con particolare riguardo alle misure di sicurezza e 
alle misure di prevenzione�� LQ�&�(��3$/,(52�)��9,*$1Ñ�)��%$6,/(�*�/��*$77$��D�FXUD�GL���Studi 
in onore di Emilio Dolcini,�La pena, ancora: fra attualità e tradizione��YRO�� ,��*LXIIUq��0LODQR��
������S�������

���6XO� WHPD� GHOOD� SUHYDOHQ]D� GHL� YDORUL� GHOO¶DUW�� ���&RVW�� VXOOH� OHJJL� GL� SXEEOLFD� VLFXUH]]D� GHO�
������VL�YHGD�&RUWH�&RVW��VHQW����JLXJQR�������Q�����LQ�www.cortecostituzionale.it��

���6��02&&,$��Da Kant al binario unico��LQ�Riv. it. dir. e proc. pen.��������S�������
���6L�YHGD� OD�SULPD�VLJQLILFDWLYD�GHFLVLRQH� LQ�TXHVWD�PDWHULD�FKH�GLFKLDUD� O¶LOOHJLWWLPLWj�FRVWLWX�

]LRQDOH�GHOO¶LVWLWXWR�GHOO¶DPPRQL]LRQH�SHUFKp� LQ� FRQWUDVWR� FRQ� O¶DUW�� ���&RVW��� VL� YHGD�&RUWH�&RVW��
VHQW�����JLXJQR�������Q�����LQ�www.cortecostituzionale.it�FKH�SUHFLVD��³Ma la Corte stessa non igno-
ra che, sulla materia, vari progetti di legge trovansi in avanzato stato di elaborazione dinanzi 
all’organo competente, e cioè al Parlamento, appunto al fine di adeguare alle nuove disposizioni 
costituzionali le misure preventive di sicurezza pubblica´��
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JOLDQ]D�VSHFLDOH´�H�LO�³GLYLHWR�R�REEOLJR�GL�VRJJLRUQR´�����
/¶DYYHQWR�GHOOD�&RVWLWX]LRQH�LQWURGXFH�QXRYL�H�GLYHUVL�FRGLFL�GL�LQWHUSUHWD]LR�

QH�GHO�FRQWHVWR�VRFLDOH�H�GHL�UDSSRUWL�WUD�VRJJHWWR�H�LVWLWX]LRQH�VWDWDOH��/D�FHQWUDOL�
Wj�JDUDQWLWD�DOOD�SHUVRQD�XPDQD�GD�FXL�VL�GLSDQD�OD�WUDPD�GHOOD�&DUWD�IRQGDPHQWDOH�
ILQLVFH�SHU� FRVWLWXLUH� DQFKH� LO� IRQGDPHQWR�GHOOH� VWUXWWXUH�JLXULGLFKH�GL�XQ�QXRYR�
VLVWHPD�VRFLDOH�IRQGDWR�VXOOD�OLEHUWj�H��LQHYLWDELOPHQWH��LQYHVWH�O¶DSSDUDWR�UHSUHV�
VLYR�H�SHU�TXHVWR�LO�GLULWWR�SHQDOH�H�WXWWH�OH�PLVXUH�OLPLWDWLYH�DG�HVVR�FROOHJDWH�����
6L� LPSRQH�XQD�UHYLVLRQH�RUJDQLFD�GHOO¶DSSDUDWR�SXQLWLYR�FROODWHUDOH�FKH��DOORQWD�
QDQGRVL�GDL�SULQFLSL�GL�JDUDQ]LD��SHUDOWUR�JLj�FRQWHQXWL�QHO�WHVWR�GHO�FRGLFH�SHQDOH�
GHO������H�UDIIRU]DWL�GDOOD�QXRYD�&RVWLWX]LRQH��VFRQWDQR�OD�SUHVHQ]D�GL�LVWLWXWL�JLX�
ULGLFL�GHO�SDVVDWR�FKH�QRQ�WURYDQR�SL��DOFXQD�UDJLRQHYROH�FROORFD]LRQH�H�JLXVWLIL�
FD]LRQH�����

,O�QXRYR�VFRWWDQWH�WHPD�FKH�LUURPSH�VXO�WHUUHQR�GHOOH�PLVXUH�GL�SROL]LD�q�TXHOOR�
SUREDWRULR��GRYH�LO�VHPSOLFH�VRVSHWWR�R�OD�SUHVXQ]LRQH�GRYHYDQR�HVVHUH�FRUURER�
UDWL�GD�³HOHPHQWL�GL�IDWWR´��L�VROL�LQ�JUDGR�GL�IRQGDUH�XQD�SURJQRVL�VXOOD�VXFFHVVL�
YD�FRPPLVVLRQH�GL�XQ�UHDWR��$QFRUD�XQD�YROWD�LO�FDPSR�VL�GLYLGHYD�WUD�VRJJHWWL�
YLVPR�H�RJJHWWLYLVPR��PD�TXHVWD�YROWD�D�SHVDUH�HUD�LO�FRPSRUWDPHQWR�VLQWRPDWL�
FR�WHQXWR�GDO�VRJJHWWR��YHULILFDWR�DOOD�OXFH�GL�HOHPHQWL�FLUFRVWDQ]LDOL�FKH�RULHQWD�
YDQR�XQ�JLXGL]LR� LQ�FRQFUHWR�VXOOD�SRWHQ]LDOH�RIIHQVLYLWj��GDO� VRVSHWWR�DOOD�FHU�
WH]]D��H�QRQ�SL��OD�GHFLVLRQH�EDVDWD�VXOOH�FDUDWWHULVWLFKH�VRFLDOL�H�SHUVRQDOL�GHO�
O¶LQGLYLGXR�����

,O� WHQWDWLYR� DWWXDWR� LQ� TXHVWL� SULPL� DQQL� GL� VYROWD� GHO� VLVWHPD� SHQDOH� QHO� VXR�
FRPSOHVVR�HUD�TXHOOR�GL� WURYDUH�XQ�DOYHR�FRPXQH�QHO�TXDOH�JDUDQWLUH� OD�FHUWH]]D�
GHO�GLULWWR�IRQGDWR�VXO�GDWR�GL�RIIHQVLYLWj��WLSLFLWj�H�JLXVWL]LDELOLWj�VLD�DOOH�PLVXUH�GL�
VLFXUH]]D� VLD� DOOH�PLVXUH� GL� SUHYHQ]LRQH� GL� SROL]LD�� LQ�PRGR� GD� JDUDQWLUH� TXHOOD�
QHFHVVDULD�³FRSHUWXUD�FRVWLWX]LRQDOH´�D�HQWUDPEH�VRWWR�O¶RPEUHOOR�GHJOL�DUWW�����H�
�
�

���&RPH�PHUD�DQWLFLSD]LRQH�GHOOD�OHJJH�FKH�VHJXLUj��VL�YHGD�3��1892/21(��La prevenzione nella 
teoria generale del diritto penale� LQ�Riv. it. dir. pen.��������S������%��6,&/$5,��Le misure di preven-
zione: legge 27 Dicembre 1956 n. 1423 e 31 Maggio 1965 n. 575��*LXIIUq��0LODQR��������0��3$9$�
5,1,��Le fattispecie soggettive di pericolosità nelle leggi 27.12.1956, n. 1423 e 31.5.1965 n. 575��LQ�
$$�99���Le misure di prevenzione��*LXIIUq��0LODQR��������S�������9��0$,(//2��Profili sostanziali: le 
misure di prevenzione personali�� LQ�Giur. it.��������Q�����S��������)��%$6,/(��Brevi considerazioni 
introduttive sulle misure di prevenzione��LQ�Giur. it.��������Q�����S��������

���8Q�DOWUR�GXUR�FROSR�YLHQH�LQIHUWR�DO�VLVWHPD�GHOOH�PLVXUH�GL�SROL]LD��HQIDWL]]DWH�QHL�WHVWL�IDVFL�
VWL��FRQ�OD�GLFKLDUD]LRQH�GL�LOOHJLWWLPLWj�FRVWLWX]LRQDOH�GHOOD�QRUPD�GHOO¶DUW������GHO�7�8�����JLXJQR�
������Q������FKH�SXQLVFH�FKL�WUDVJUHGLVFH�OD�PLVXUD�GHO�³FRQILQR´��VL�YHGD�&RUWH�&RVW��VHQW�����PDU]R�
������Q������LQ�www.cortecostituzionale.it��

���6XO�YHUVDQWH�GHO�GLULWWR�SHQDOH�ULPDQH�LQVRVWLWXLELOH�OD�OHWWXUD�GL�3��1892/21(��Legalità e pre-
venzione��LQ�Giur. cost���,;��������S�������

���1��0$==$&89$��Il «soggettivismo» nel diritto penale: tendenze attuali ed osservazioni criti-
che, LQ�Il Foro it.��9RO�������������$��0$11$��La giustizia penale tra Otto e Novecento: la disputa 
tra soggettivismo e oggettivismo�� LQ� Ind. pen.��������*��0$5,18&&,��Soggettivismo e oggettivismo 
nel diritto penale. Uno schizzo dogmatico e politico-criminale��LQ�Riv. it. dir. e proc. pen.��������
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���FKH�ILQR�D�TXHO�PRPHQWR�QRQ�DYHYD�WURYDWR�DOFXQR�VSD]LR�RSHUDWLYR�����
1RQ�PDQFDYDQR�YRFL�GLVVHQ]LHQWL�VXOO¶HOLPLQD]LRQH�GL�WUDFFH�GL�QRUPH�SXQLWLYH�

LQ�FRQWUDVWR�FRQ�LO�QXRYR�YROWR�GHO�GLULWWR�SHQDOH�FRVWLWX]LRQDOH��QHO�ULVSHWWR�GL�HVL�
JHQ]H�FKH�DYUHEEHUR�SRWXWR�ULFKLHGHUH�O¶LQWHUYHQWR�GL�QRUPH�GL�HPHUJHQ]D�R�GL�WL�
SR�HFFH]LRQDOH�D�WXWHOD�GHO�VLVWHPD�GHPRFUDWLFR�H�GHOO¶LQWHUHVVH�FROOHWWLYR��WDOL�GD�
JLXVWLILFDUH�XQD�WHPSRUDQHD�GHURJD�DO�FRUVR�RUGLQDULR�����$QFKH�TXHVWR�SXz�HVVHUH�
DQQRYHUDWR�FRPH�XQ�PHUR�WHQWDWLYR�GL�UHFXSHUDUH�H�PDQWHQHUH�RSHUDWLYR�XQ�PHF�
FDQLVPR�GL� VDOYDJXDUGLD�GHO� VLVWHPD�RUGLQDPHQWDOH�� SXU�QHOOD� FRQVDSHYROH]]D�GL�
FRQVHUYDUH�XQR�VWUXPHQWDULR�SXQLWLYR�FRQQRWDWR�GD�XQD�RJJHWWLYD�FDUHQ]D�GL�OHVL�
YLWj��

�� L’irruzione normativa del tema antimafia nel travaglio garantista 
delle misure di prevenzione 

&RQ�OD�VYROWD�LPSUHVVD�GDOOD�&RVWLWX]LRQH�UHSXEEOLFDQD�PXWD�O¶DQJROR�YLVXDOH�
GHOOD�UHSUHVVLRQH�SHQDOH��IRUWHPHQWH�FRQGL]LRQDWD�GDOOD�VHPSUH�SL��DPSLD�FDWHJR�
ULD�GHL�GLULWWL�GL�OLEHUWj�H�GL�ULVSHWWR�GHL�GLULWWL�IRQGDPHQWDOL�GHOOD�SHUVRQD�XPDQD�����

,O� SUHVLGLR� GHOOH� JDUDQ]LH� IRQGDPHQWDOL� GHOOD� SHUVRQD�� DVVLVWLWH� H� SRWHQ]LDWH�
VXFFHVVLYDPHQWH�GDOOH� IRQWL� FRQYHQ]LRQDOL�� LQ�SDUWLFRODUH�GDOOD�&RQYHQ]LRQH�(X�
URSHD�GHL�'LULWWL�GHOO¶8RPR��VDUj�FRVWLWXLWR�GDO�PRQRSROLR�GHOO¶DXWRULWj�JLXGL]LDULD�
LQ�WHPD�GL�OLEHUWj�SHUVRQDOH��PD�DOOR�VWHVVR�WHPSR�VDUj�FRQIHUPDWD�OD�SUHVHQ]D�GHO�
OH�PLVXUH�GL�SROL]LD�FKH�DVVXPHUDQQR�OD�YHVWH�IRUPDOH�GL�PLVXUH�GL�SUHYHQ]LRQH�����

$� GRPLQDUH� LO� FRQWHVWR� GHOOD� OHJLVOD]LRQH� GL� SUHYHQ]LRQH� H� GL� SROL]LD�� GD� XQ�
FHUWR�SXQWR�GHOOD�VWRULD�GHOOD�OHJLVOD]LRQH��q�LO�WHPD�GHO�FRQWUDVWR�DOOH�PDILH�H�DOOD�
FULPLQDOLWj�RUJDQL]]DWD�LQ�JHQHUH��FRQ�O¶DEEDQGRQR�GL�XQ�GLULWWR�SHQDOH�FKH�LQWHU�
YLHQH�FRPH�PLVXUD�GL�ULVDQDPHQWR�VRFLDOH��

/D�VYROWD�FRSHUQLFDQD�DYYLHQH�DQFKH�SHU�HIIHWWR�GHL�PXWDWL�DVVHWWL�HFRQRPLFL�H�
VRFLDOL�GHOOD�1D]LRQH��SRLFKp�OH�PDILH�VHJXRQR�JOL�VYLOXSSL�HYROXWL�GL�XQ�SDUDVVLWL�
VPR� GL� WLSR� FDSLWDOLVWLFR� GRYH� LO� PHUFDWR� GLYHQWD� LO� WHPD� GRPLQDQWH� DQFKH�
GHOO¶HFRQRPLD�LOOHFLWD��6RQR�WUDPRQWDWL�L�WHPSL�GHO�YDVVDOODJJLR�ILQDOL]]DWR�DOO¶DU�
�
�

���3��1892/21(��Legalità e prevenzione��FLW���S�������
���/��(/,$��Libertà personale��*LXIIUq��0LODQR��������&��(6326,72��Libertà personale e misure di 

prevenzione��*LXIIUq��0LODQR��������/��(/,$��Le misure di prevenzione tra l’art. 13 e l’art. 25 della 
Costituzione��LQ�Giur. cost.��,;��������7�)��*,83321,� Sicurezza personale, sicurezza collettiva e mi-
sure di prevenzione. La tutela dei diritti fondamentali e l’attività di intelligence�� LQ�www.forum 
costituzionale.it��

���*�� $0$72�� Individuo e autorità nella disciplina della libertà personale�� *LXIIUq�� 0LODQR��
������3��%$5,/(��Diritti dell’uomo e libertà fondamentali��LO�0XOLQR��%RORJQD��������S�������

���*��9$66$//,��Misure di prevenzione e diritto penale�� LQ�Studi in onore di Biagio Petrocelli��
*LXIIUq��0LODQR��������S��������



��� Pasquale Troncone�

ULFFKLPHQWR�GHL�campieri DWWUDYHUVR�OD�JHVWLRQH�GL�WHUULWRUL�SURGXWWLYL�H�LO�FRQWUROOR�
GHOOH� PDVVH� FRQWDGLQH� FKH� YL� ODYRUDYDQR�� ,QL]LD� LO� FDPPLQR� YHUVR� O¶HURVLRQH�
DOO¶LQWHUQR�GHO�VLVWHPD�LVWLWX]LRQDOH�H�OH�IRUPH�GL�DUULFFKLPHQWR�LOOHFLWR�GLYHQWDQR�
OH� VWHVVH� IRQWL� GHOO¶DUULFFKLPHQWR� OHFLWR�� LO� SURILWWR� ILQDQ]LDULR� GD� SURGX]LRQH� GL�
EHQL�H�VHUYL]L��H�OD�FRQIXVLRQH�GHL�IOXVVL�HFRQRPLFL�PROWR�VSHVVR�LPSHGLVFH�GL�UL�
VDOLUH�DOOH�IRQWL�H�LQGLYLGXDUQH�L�UHDOL�JHVWRUL��

$QFKH�OH�IRUPH�GL�LQWLPLGD]LRQH�VL�WUDVIRUPDQR��H�GDOOD�YLROHQ]D�VXOOD�SHUVRQD�
LQWLPLGLWD� GDOOD� IRU]D� GHO� YLQFROR� GHOO¶RUJDQL]]D]LRQH� FULPLQDOH�� VL� DFTXLVLVFRQR�
PRGHOOL�GL�FRPSRUWDPHQWR�GLYHUVL��GRYH�LO�GDQDUR�H�OD�FRUUX]LRQH�FXL�ULFRUURQR�L�
³FROOHWWL� ELDQFKL´� DFTXLVWDQR� XQ� SHVR� VSHFLILFR� LPSRUWDQWH� H� GRYH� OD� YLROHQ]D� q�
O¶extrema ratio�SHU�FRQVHJXLUH�O¶DUULFFKLPHQWR��/¶LQWLPLGD]LRQH�UHVWD��WXWWDYLD��OD�
IRUPD�SL��WLSLFD�GL�XQD�FRQGRWWD�FKH�VYROJH�OD�VXD�HIILFDFLD�VX�SUHFLVL�DPELWL�WHUUL�
WRULDOL�H�GRYH�OH�WHQVLRQL�WUD�JUXSSL�VL�VWHPSHUDQR�VROWDQWR�FRQ�LO�UDJJLXQJLPHQWR�
GL� HTXLOLEUL� FKH� DVVLFXUDQR� D� FLDVFXQR� XQD� VRYUDQLWj� JDUDQWLWD�� ,QWDQWR� O¶LQGLYL�
GXD]LRQH� WHUULWRULDOH�GHO�PRGHOOR� FULPLQDOH�GHOOH�PDILH�SHUGH� OD� VXD� WUDGL]LRQDOH�
FRQVLVWHQ]D�H�VL�DYYLD�XQ¶RSHUD�GL�DFFHUWDPHQWR�SUDJPDWLFR��GRYH�FRQWD�OD�PRGDOL�
Wj�GL�HVHUFL]LR�GHOOD�SUHVVLRQH�H�GHOO¶LQWLPLGD]LRQH�VX�WHUULWRUL�LPPXQL�GDO�UDGLFD�
PHQWR�GL�JUXSSL�FULPLQDOL��ILQR�DG�DVVXPHUH�XQD�UDGLFDWD�GLPHQVLRQH�GHORFDOL]]D�
WD�����1RQ�YL�q�GXEELR�FKH�TXHVWR�QXRYR� LQTXDGUDPHQWR�GHJOL�HIIHWWL�QRUPDWLYL�q�
GHVWLQDWR�DG�DPSOLDUH�DQFKH�OD�EDVH�DSSOLFDWLYD�GHOOH�PLVXUH�GL�SUHYHQ]LRQH��

3HUDOWUR��LO�ULVYROWR�SL��FRQWURYHUVR�GHOOH�PLVXUH�GL�SUHYHQ]LRQH�LQ�JHQHUH�H��LQ�
SDUWLFRODUH�� GHOOD� PLVXUD� SHUVRQDOH� GHO� VRJJLRUQR� REEOLJDWR� SHU� JOL� DSSDUWHQHQWL�
DOOH�FRQVRUWHULH�PDILRVH��VL�q�ULYHODWR�QHO�UDGLFDPHQWR�GHO�PHWRGR�H�GHOO¶DJLUH�PD�
ILRVR�QHOOH�FLWWj�LQ�FXL�L�FDSL�PDILD�YHQLYDQR�LQYLDWL�GDOOH�DXWRULWj�GL�SROL]LD�����

9L� q� XQ�GDWR� GL� FDUDWWHUH� DQWURSRORJLFR�GHOOD� GHOLQTXHQ]D�PDILRVD� FKH� KD� GD�
VHPSUH� VSLQWR� O¶LQGDJLQH� VXOOD� WLSLFLWj�GL� XQ� FRPSRUWDPHQWR� VLQWRPDWLFR� UDSSUH�
�
�

���'D�XOWLPR�&DVV���6H]��,��VHQW�����PDJJLR�������Q���������LQ�www.cassazione.it��³il reato previ-
sto dall’art. 416-bis cod.pen. è configurabile non solo in relazione alle mafie cosiddette tradizionali, 
consistenti in grandi associazioni ad alto numero di appartenenti, dotate di mezzi finanziari impo-
nenti e in grado di assicurare la sopraffazione e l’omertà attraverso il terrore e la continua messa 
in pericolo della vita di un numero indeterminato di persone, ma anche riguardo a fenomeni costi-
tuiti da piccole organizzazioni, con un basso numero di appartenenti, non necessariamente armate, 
che assoggettano un limitato territorio, o un determinato settore i attività, avvalendosi del medesi-
mo metodo di intimidazione, sena, peraltro, che sia necessaria la prova che la forza prevaricatrice 
del vincolo associativo sia penetrata in modo massiccio nel tessuto economico e sociale del territo-
rio di riferimento´��

���0��0$66$5,��Gli insediamenti mafiosi nelle aree “non tradizionali”��LQ�Quaderni di sociolo-
gia��������S�����$��%21',��Mafia in Riviera ‘Ndrangheta, Camorra, Cosa nostra: origine e radica-
menti della mafia italiana��LQ�Studi urb.��������S�������6L�YHGD�VXO�WHPD�O¶DPSLD�LQGDJLQH�FRQGRWWD�
GDOOD� ³Commissione parlamentare d’inchiesta sul fenomeno della mafia e sulle altre associazioni 
criminali similari´�GHO����JHQQDLR�������LQ�www.parlamento.it��GRYH�GD�S�����VL�LQGLFDQR�OH�UDJLRQL�
GHO�UDGLFDPHQWR�LQ�DOWUH�UHJLRQL�G¶,WDOLD�GHO�IHQRPHQR�PDILRVR�D�FDXVD�GHOOD�YDVWD�H�LQGLVFULPLQDWD�
DSSOLFD]LRQH�GHOOD�PLVXUD�GHO�VRJJLRUQR�REEOLJDWR��
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VHQWDWR� GD� FRPSLWL� GL� ³PHGLD]LRQH� VRFLDOH´�� VXUURJD� GHOO¶LVWLWX]LRQH� VWDWDOH� FKH�
WUDVFXUD�LO�FLWWDGLQR�H�FKH�ULWDUGD�JOL�LQWHUYHQWL�GL�VDOYDJXDUGLD�H�GL�SURWH]LRQH�VR�
FLDOH�� 4XHVWR� FDUDWWHUH� WLSLFR� UHQGH� GLYHUVR� LO� PDILRVR� GDO� gangster� GL� VWDPSR�
DPHULFDQR�OD�FXL�D]LRQH�VL�ULVROYH�LQ�GHOLQTXHQ]D�ILQH�D�Vp�VWHVVD��FRPPLVVLRQH�GL�
UHDWL�SUHGDWRUL� H�GL�SDUDVVLWLVPR��DQFKH�VH�QHJOL�6WDWL�8QLWL��GRYH� LO� IHQRPHQR�VL�
HVSDQGH��WUD�OH�GXH�UHDOWj�FULPLQDOL�VL�VWDELOLUDQQR�FROOHJDPHQWL�IXQ]LRQDOL�SHU�FRO�
WLYDUH�FRPXQL�LQWHUHVVL�����,O�PDILRVR��LQYHFH��KD�VHPSUH�VYROWR�XQ�UXROR�FXVFLQHWWR�
WUD�SHUVRQD�H�LVWLWX]LRQH��ULXVFHQGR�D�OXFUDUH�GDOO¶XQR�H�GDOO¶DOWUD�PD�VYROJHQGR�XQ�
UXROR�GL�UDVVLFXUD]LRQH�H�GL�JDUDQ]LD�GL�JLXVWL]LD�SL��FKH�GL�VRJJH]LRQH�HFRQRPLFD��

,QWDQWR��O¶LUURPSHUH�GHO�WHPD�GHOOH�PDILH�QHOOH�OHJJL�GL�SUHYHQ]LRQH�SRUWD�FRQ�
Vp�OD�SLHQD�FRQVDSHYROH]]D�FKH��VHSSXUH�GRPLQDWR�GDO�VRVSHWWR�H�GDOOH�SUHVXQ]LRQL�
VXOOD�YLWD�SHUVRQDOH��OD�PLVXUD�GL�SUHYHQ]LRQH�GHYH�HVVHUH�DGHJXDWD�DL�FDQRQL�FR�
VWLWX]LRQDOL��FRPLQFLDQGR�GDOOD�LVWLWX]LRQH�GL�XQ�SUHVLGLR�JLXULVGL]LRQDOH��,O�FRPSL�
WR�GL�WURYDUH�XQR�VSD]LR�GL�UD]LRQDOH�DFFHWWDELOLWj�WUD�SHULFRORVLWj�H�UHVSRQVDELOLWj�
TXHVWD�YROWD�YLHQH�DIILGDWR�DOOD�QXRYD�GLVFLSOLQD�GHOOD� OHJJH����PDJJLR�������Q��
����³Disposizioni contro la mafia´�����OD�FXL�SRUWDWD�HUD�QHO�VHQVR�GL�DPSOLDUH�O¶HI�
ILFDFLD�GHOOD�OHJJH�DL�VRJJHWWL�LQGL]LDWL�GL�DSSDUWHQHUH�D�RUJDQL]]D]LRQL�PDILRVH��/H�
QRYLWj�LQWURGRWWH�HUDQR�LPSRUWDQWL�QHO�UDIIRU]DUH�OD�GLIILGD�FRQ�ULPSDWULR�H�O¶REEOL�
JR�GL�VRJJLRUQR�H�VRSUDWWXWWR�LO�IHUPR�GL�SROL]LD�H�O¶DUUHVWR�DQFKH�QRQ�LQ�IODJUDQ�
]D�����$SSDUH�VXELWR�LQWHUHVVDQWH�QRWDUH�FKH�TXHVWD�OHJJH�VWDELOLYD�XQD�QHWWD�GLYDUL�
FD]LRQH�FRQFHWWXDOH�WUD�pericolosità qualificata�� OHJDWD�D�IDWWL�GL�FULPLQDOLWj�RUJD�
QL]]DWD��QRQ�HVVHQGR�SHUz�VWDWR�DQFRUD�YDUDWR�O¶DUW����� bis�F�S���H�OD�pericolosità 
comune� GHOOH� FDWHJRULH� GL� SHUVRQH� HPDUJLQDWH� LQVHULWH� QHOOD� SUHFHGHQWH� OHJJH� Q��
�����������

/D� OHJLVOD]LRQH� DQWLPDILD� FRPLQFLD� GD� TXHVWR� PRPHQWR� VWRULFR� D� FRQQRWDUVL�
FRQ�SURILOL�GL�DXWRQRPLD�ULVSHWWR�DO�VLVWHPD�GHOOH�PLVXUH�GL�SUHYHQ]LRQH�GL�HWj�OL�
EHUDOH�� (G� LQIDWWL�� OD� OHJJH� ��� PDJJLR� ������ Q�� ���� ³Disposizioni a tutela 
dell’ordine pubblico´��F�G��/HJJH�5HDOH��FRVu�GHQRPLQDWD�SHU�2URQ]R�5HDOH�SUR�
PRWRUH�H�0LQLVWUR�GL�*UD]LD�H�*LXVWL]LD�GHOO¶HSRFD��FRQ�JOL�DUWW��GD����D����HVWHQ�
GHYD�OD�SUHYHQ]LRQH�DQWLPDILD�DOOD�FDWHJRULD�GHL�UHDWL�SROLWLFL�����

2FFRUUH�RVVHUYDUH�FKH�LO�FRQWUDVWR�D�XQD�FULPLQDOLWj�PDILRVD�VHPSUH�SL��SHUYD�
VLYD�DSSDULYD�LQ�UHDOWj�VWHULOH�GD�XQ�SXQWR�GL�YLVWD�SURFHVVXDOH��SRLFKp�L�SURFHGL�
PHQWL�SHQDOL�FKH�YHGHYDQR�LPSXWDWL�VRJJHWWL�DVVRFLDWL�PRVWUDYDQR�FRVWDQWHPHQWH�
XQD�FDUHQ]D�SUREDWRULD�H�O¶HVLWR�DSSDULYD�HVVHUH�VFRQWDWR�QHOOH�DVVROX]LRQL�SHU�LQ�
�
�

���6�� /832��Quando la mafia trovò l’America. Storia di un intreccio intercontinentale, 1888-
2008��(LQDXGL��7RULQR��������S�������

���*��,162/(5$��L’evoluzione della politica criminale tra garantismo ed emergenze��Dagli anni 
‘60 all’emergenza mafiosa��LQ�Riv. it. dir. e proc. pen.� �������

���3HUDOWUR��OD�YLROD]LRQH�GHJOL�REEOLJKL�HUD�UHDWR��LQ�*��),$1'$&$�&��9,6&217,��Il “codice delle 
leggi antimafia”, risultati, omissioni, aspettative��LQ�Legisl. pen.��;;;,,��������S�������

���,9�*RYHUQR�GL�$OGR�0RUR�VRWWRVHJUHWDULR�DO�0LQLVWHUR�GL�*UD]LD�H�*LXVWL]LD�5HQDWR�GHOO¶$QGUR��
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VXIILFLHQ]D�R�PDQFDQ]D�GHOOD�SURYD��'LYHQWDYD�VHPSUH�SL��GLIILFLOH� UDGLFDUH�XQD�
UHVSRQVDELOLWj�SHQDOH� LQ�DPELHQWH�PDILRVR�TXDQGR� O¶RPHUWj�H� OD�FRQQLYHQ]D�DP�
ELHQWDOH�QRQ�FRQVHQWLYDQR�GL�FRQVROLGDUH�YHUGHWWL�GL�FRQGDQQD��

6ROWDQWR�FRQ�LO�PD[L�SURFHVVR�LVWUXLWR�GD�*LRYDQQL�)DOFRQH�H�3DROR�%RUVHOOLQR��
VXL�SURSRVLWL��LQ�XQ�SULPR�WHPSR��H�VXFFHVVLYDPHQWH�VX�XQD�FRQYLQWD�OHJLVOD]LRQH�
YROWD� DG� DFTXLVLUH� DQFKH� QHO� QRVWUR� RUGLQDPHQWR� OD� FROODERUD]LRQH� SURFHVVXDOH�
GHOO¶LPSXWDWR�FRQWUR�L�VXRL�VRGDOL�H�FRUUHL��VL�SRQJRQR�OH�FRQGL]LRQL�SHU�IRUPDOL]�
]DUH�H�FRUURERUDUH�XQ�LPSLDQWR�SUREDWRULR�LQ�JUDGR�GL�VRVWHQHUH�HIILFDFHPHQWH�OD�
UHVSRQVDELOLWj�SHQDOH�SHU�LO�GHOLWWR�GL�DVVRFLD]LRQH�SHU�GHOLQTXHUH�TXDOLILFDWD�H�SHU�
L�VXRL�UHDWL�ILQH��

,O�SXQWR�GL�VYROWD�SHUz�GHOOD�ORWWD�DOOH�PDILH��SURSRVWD�LQ�PDQLHUD�PROWR�SL��LQ�
FLVLYD�H�IHUPD��VL�UHJLVWUD�FRQ�O¶HQWUDWD�LQ�YLJRUH�GHOOD�OHJJH�5RJQRQL�/D�7RUUH����
VHWWHPEUH� ������ Q�� ���� FKH� GLVWLQJXH� LO� YHUVDQWH� GHOOD� UHVSRQVDELOLWj� SHQDOH� GD�
TXHOOR�GHOOD�SUHYHQ]LRQH��UDIIRU]DQGRQH�SHU�HQWUDPEL�JOL�DUJLQL��

9LHQH�GDSSULPD�LQWURGRWWR�O¶DUW����� bis�F�S��FRQ�OD�WLSL]]D]LRQH�GL�XQD�FRQGRW�
WD� PDILRVD� FKH� VFRQILQD� QHOOD� TXDOLILFD]LRQH� VRFLRORJLFD� SDUWLFRODUPHQWH� XWLOH� D�
VFDUGLQDUH�OD�JHQHULFLWj�GHOOD�GLVFLSOLQD�GHOOD�QRUPD�JHQHUDOH�GHOO¶DUW������F�S��FKH�
SRFKL� ULVXOWDWL� DYHYD� FRQVHJXLWR� VXO� FDPSR� SURFHVVXDOH����� 3UHQGH� SRL� XQ� QXRYR�
VSD]LR�LO�FRQFHWWR�GL�SDWULPRQLR�PDILRVR�FRPH�OD�conditio sine qua non�SHU�LQGL�
YLGXDUH� L� IOXVVL�GL�GHQDUR�H� L�EHQL� LOOHFLWL�SHU�SRL� LQWHUYHQLUH�FRQ� OD�PLVXUD�GHOOD�
FRQILVFD�SHU�GLVLQQHVFDUH�OD�SRUWDWD�RSHUDWLYD�GHOOH�RUJDQL]]D]LRQL�FULPLQDOL��4XH�
VWD�LSRWHVL�GL�PLVXUD�SDWULPRQLDOH�DEODWLYD�q�OD�SL��WLSLFD�HYROX]LRQH�GHOOD�PLVXUD�
GL�SUHYHQ]LRQH��DVVXQWD�LQ�XQD�GLPHQVLRQH�GL�QHXWUDOLWj�SUREDWRULD�GHO�GLULWWR�SH�
QDOH��VHFRQGR�XQ�ULWR�SURFHGLPHQWDOH�FKH�SUHVFLQGH�GDOOD�SURYD�GHOO¶DSSDUWHQHQ]D�
DO�VRGDOL]LR�H�IRQGDWD�VXOOD�SHULFRORVLWj�GHULYDWD�GD�VRVSHWWL�UDIIRU]DWL�H�SOXULPL�LQ�
GL]L��8QD�SUHYHQ]LRQH��GXQTXH��FKH�SUHVFLQGH��DQWLFLSD�R�DQFKH�SRVWLFLSD�LO�JLXGL�
]LR� GL� UHVSRQVDELOLWj� SHQDOH� H� FKH� ULVSRQGH� DOOD� ORJLFD� GHOOD� IOHVVLELOLWj� SXQLWLYD�
DGHJXDWD�DO�SHULFROR�FKH�HVSULPH�OD�FRQGRWWD�GHO�VRJJHWWR�DVVRFLDWR�H�GHL�VXRL�EH�
QL��VHSSXUH�GLVJLXQWD�GD�HVVL��

�� Aporie democratiche sulla tolleranza repressiva del controllo socia-
le. Tracce di prevenzione punitiva 

2FFRUUH� SUHQGHUH� DWWR� FKH� OH�PLVXUH� GL� SUHYHQ]LRQH� ULVSRQGRQR�D� XQD� ORJLFD�
SXQLWLYD�LQ�GHURJD�DOOD�VLPPHWULD�HVLVWHQWH�WUD�UHVSRQVDELOLWj�FROSHYROH�H�VDQ]LRQH��
�
�

���/D�OHWWHUDWXUD�VXO�WHPD�q�VWHUPLQDWD��SHU�FXL�FL�OLPLWHUHPR�D�VHJQDODUH�LO�ODYRUR�FKH�UDFFRJOLH�
O¶HVSHULHQ]D� GL� DQDOLVL� SOXULHQQDOH� VXOOD� IDWWLVSHFLH� GHOO¶DUW�� ����bis� F�S��� WHQHQGR� DQFKH� FRQWR� GHL�
YXRWL�QRUPDWLYL�FKH�QHO�FRUVR�GHO� WHPSR�KDQQR�VXVFLWDWR� O¶LQWHUHVVH�D� ULYHGHUH�±�DPSOLDQGROD�±� OD�
³VWUXWWXUD�QDUUDWLYD´�GHOOD�QRUPD�FKH�HUD�QDWD�VXO�SDUDGLJPD�GHOOD�PDILD�VLFLOLDQD��LQ�,��0(5(1'$�&��
9,6&217,��Metodo mafioso e partecipazione associativa nell’art. 416-bis tra teoria e diritto vivente��
LQ�www.penalecontemporaneo.it�����JHQQDLR�������
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PD�VRSUDWWXWWR�DO�SULQFLSLR�GL�GHPRFUD]LD�FKH�WURYD�DOOD�VXD�EDVH�O¶DIIHUPD]LRQH�GHL�
GLULWWL�IRQGDPHQWDOL�GHOO¶XRPR�H�WUD�HVVL�LO�SL��LPSRUWDQWH��OD�OLEHUWj�SHUVRQDOH�����

,O�VLVWHPD�GHOOH�PLVXUH�GL�SUHYHQ]LRQH��EHQFKp�DGDWWDWH�DOOH�UHJROH�GHO�SURFHVVR�H�
SLHJDWH�DOOD�ORJLFD��DQFKH�VH�VROWDQWR�IRUPDOH��GHO�FRQWHQXWR�SUHFHWWLYR�GHOO¶DUW�����
&RVW���FRQWLQXDQR�D�UDSSUHVHQWDUH�XQD�GHFLVD�FRQWUDGGL]LRQH�QHO�GLULWWR�SHQDOH�FRQ�
WHPSRUDQHR��UHVR�DQFRUD�SL��ULJLGR�GDOOH�&DUWH�FRQYHQ]LRQDOL�VRYUDQD]LRQDOL�����

,O�GLIHWWR�GL�IRQGR�GHOO¶LQWHUR�DSSDUDWR�QRUPDWLYR�GHOOD�SUHYHQ]LRQH�VRSUDWWXWWR�
SHUVRQDOH�q�GDWR�GDOO¶DVVHQ]D�GL�XQ�SULQFLSLR�JLXULGLFR�DELOLWDQWH�GL�IRQWH�DOWD�FKH�
QH�JLXVWLILFKL� OD� OHJLWWLPD]LRQH��VYHODQGR�LQ�TXHVWR�PRGR�OD�FDUHQ]D�GL�XQ�VLFXUR�
DQFRUDJJLR� FRVWLWX]LRQDOH�����1RQ� HVLVWH�� LQIDWWL�� DOFXQD�QRUPD� FRVWLWX]LRQDOH� FKH�
HVSOLFLWDPHQWH�OHJKL�LO�YLQFROR�GHOOD�OLEHUWj�SHUVRQDOH�FRQ�LSRWHVL�GL�UHVSRQVDELOLWj�
FKH� QRQ� VLDQR� JHQHWLFDPHQWH� FRQQHVVH� DOOH� ³SHQH´�� FRPH� VWDELOLVFH� LO� FRPPD� ��
GHOO¶DUW�����&RVW���³SHQH´�FRPXQTXH�IRQGDWH�VXOO¶DIIHUPD]LRQH�GHOOD�UHVSRQVDELOLWj�
SHQDOH�GHOO¶LPSXWDWR�����'XQTXH��LO�FDWDORJR�SXz�LQ�UHDOWj�SUHYHGHUH�WLSRORJLH�VDQ�
]LRQDWRULH�GLYHUVH�SHU�WLSR�H�JHQHUH��PD�FKH�VLDQR�JHQHUDWH�VROWDQWR�GDOOD�UHVSRQ�
VDELOLWj�GHO�IDWWR�FROSHYROH�H�QRQ�GDOOD�PHUD�SHULFRORVLWj�VRFLDOH�GHOOD�SHUVRQD�����

Ê�SXU�YHUR� FKH� LO� SRWHUH�GL� SUHYHQ]LRQH�GHOOR� VWDWR� VL� FROORFD�QHO� TXDGUR�GHL�
GRYHUL�LQGHURJDELOL�GL�SURWH]LRQH�GHL�FLWWDGLQL��FRQ�O¶LQWHQWR�GL�LQWHUYHQLUH�SUHYHQ�
WLYDPHQWH�SHU�VDOYDJXDUGDUH� L�EHQL� LQDOLHQDELOL�GHOO¶XRPR�VDQFLWL�DOO¶DUW����&RVW���
PD�VL�WUDWWD�GL�XQD�FRQVLGHUD]LRQH�FKH�GLVFHQGH�GD�XQ�JHQHULFR�LPSHJQR�L�FXL�FRQ�
�
�

���9��0$,(//2��La prevenzione ante delictum: lineamenti generali��LQ�La legislazione penale in 
materia di criminalità organizzata, misure di prevenzioni ed armi� �D�FXUD��GL�9��0DLHOOR��������S��
�����*��),$1'$&$��Misure di prevenzione (profili sostanziali)�� LQ�Dig. disc. pen.��7RULQR��������S��
������

���*��),$1'$&$��YRFH�Misure di prevenzione (profili sostanziali)��LQ�Dig. disc. pen.��9,,,��������
S�������

���3��1892/21(��Le misure di prevenzione nel sistema penale italiano��LQ�Ind. pen.��������S�������
3��1892/21(��Dibattito�� LQ�$$�99���Le misure di prevenzione �$WWL� GHO�&RQYHJQR� GL�$OJKHUR� ±�
&HQWUR�1D]LRQDOH�GL�SUHYHQ]LRQH�H�GLIHVD�VRFLDOH���*LXIIUq��0LODQR��������0��3(/,66(52��Pericolosi-
tà sociale e doppio binario. Vecchi e nuovi modelli di incapacitazione��*LDSSLFKHOOL��7RULQR��������

���$SSDUH�RSSRUWXQR�ULQYLDUH��FLUFD� OD�QDWXUD�GL�SHQD�FKH�DYUHEEH�DVVXQWR� OD�PLVXUD�GL�SUHYHQ�
]LRQH��D�TXDQWR�VRVWHQXWR�D�SURSRVLWR�GD�9��0$,(//2��La prevenzione ante delictum��FLW.��S������ULIH�
UHQGRVL�D�XQD�VHQWHQ]D�VWRULFD�PD�³WUDVFXUDWD´��GHOOD�&RUWH�&RVW��VHQW��Q������GHO����GLFHPEUH�������
LQ�www.cortecostituzionale.it��³Riprendendo considerazioni svolte altrove, è possibile affermare che 
l’appartenenza delle misure di prevenzione al novero delle pene discende da un argomento che si 
ricava dall’importante e già citata sentenza della nostra Corte costituzionale, spesso trascurata e 
che, invece, merita l’appellativo di pronunzia “storica”, con cui fu dichiarata l’illegittimità costitu-
zionale, al metro della legalità/determinatezza, di una disposizione in materia di prevenzione per-
sonale (specificamente, l’art. 1 n. 3 legge n. 1423/1956, relativa alla categoria soggettiva dei “pro-
clivi a delinquere”, sentenza n. 177/1980)´��

���,Q�UHDOWj�LO�OHJLVODWRUH�UHSXEEOLFDQR�QRQ�KD�VHJXLWR�QHSSXUH�VX�TXHVWR�WHUUHQR�XQD�OLQHD�GL�FRH�
UHQ]D�VH��FRPH�q�YHUR��KD�LQWURGRWWR�LVWLWXWL�FRPH�OD�³PHVVD�DOOD�SURYD´�GHOOD�OHJJH����DSULOH�������Q��
���FKH�QRQ�ULVSRQGRQR�Qp�D�HVLJHQ]H�GL�SXQL]LRQH��SHQH��Qp�D�TXHOOH�GL�SUHYHQ]LRQH�H�WXWWDYLD�QRQ�
VRQR�IRQGDWH�VXOOD�UHVSRQVDELOLWj�SHQDOH��



��� Pasquale Troncone�

WHQXWL� QRQ� ULVXOWDQR� SUHFLVDPHQWH� GHOLQHDWL� QHOOR� VWDWXWR� IRQGDPHQWDOH� GHO� SDWWR�
FRVWLWX]LRQDOH��7DOYROWD��LO�WHQWDWLYR�GL�UHFXSHUR�DOOD�OHJDOLWj�GHOOD�SUHYHQ]LRQH�VR�
FLDOH�GL�SROL]LD�q�SDVVDWR�DWWUDYHUVR�OD�FRQILJXUDELOLWj�GL�IDWWL�GL�DJJUHVVLRQH�D�EHQL�
FROOHWWLYL��QHOOD�VSHFLH�DOOD�VLFXUH]]D�SHUVRQDOH�H�SXEEOLFD��VHSSXUH�LO�FDUDWWHUH�GL�
FRQFUHWD�OHVLYLWj�GL�WDOXQH�FRQGRWWH�FRQWLQXDYD�SHUz�D�ULPDQHUH�DQFRUDWR�DO�VLVWH�
PD�GHOOD�SXQL]LRQH�GHOOD�SHULFRORVLWj��&RQ�WXWWH�OH�ULVHUYH�GHO�FDVR�XQD�QRUPD�SUR�
JUDPPDWLFD�FKH�SRWUHEEH�VHUYLUH�GD�DQFRUDJJLR�DO�PRGHUQR�WHPD�GHOOD�VLFXUH]]D�
GDO�FULPLQH�SRWUHEEH�HVVHUH�LQGLYLGXDWD�QHOO¶DUW�����&RVW���ODGGRYH�YLHQH�VWDELOLWR�
FKH��³Ogni cittadino può circolare e soggiornare liberamente in qualsiasi parte 
del territorio nazionale, salvo le limitazioni che la legge stabilisce in via generale 
per motivi di sanità o di sicurezza´��

6HPEUD�TXDVL�FKH�OH�YDQH�DWWHVH�GL�XQD�SROLWLFD�SHQDOH�FKH�VDSSLD�FRQFHQWUDUH�
O¶D]LRQH�GLVVXDVLYD�VXOOD�SHQD�H�FRQ�HVVD�VYLOXSSDUH�QHO�PHGHVLPR�FRQWHVWR�JDUDQ�
WLWR�O¶HIILFDFLD�SUHYHQWLYD�H�TXHOOD�UHWULEXWLYD�DEELD�UHFXSHUDWR�DO�FDPSR�GHOOD�SUH�
YHQ]LRQH� SURSULR� TXHOOH�PLVXUH� GL� SUHYHQ]LRQH� LQYLVH� DO� VLVWHPD� GHOOH� JDUDQ]LH��
YLVWD� O¶LQHIILFDFH�D]LRQH�VYROWD�GDOOD�SHQD�QHOOD� IDVH�GHOOD�GHWHUUHQ]D�H�GHOOD� VXD�
FRQFUHWD�DWWXD]LRQH��'XQTXH��OD�SUHYHQ]LRQH�FRPH�IRUPD�GL�FRPSHQVD]LRQH�VLP�
EROLFD�GHOO¶LQVLFXUH]]D��

4XHVWR�LQDWWHVR�DVVHWWR��UHVR�DQFRUD�SL��VROLGR�GDOOD�SHUVLVWHQWH�LQHIILFDFLD�GHO�
OD� IXQ]LRQH�SUHYHQWLYD� VYROWD�GDOOD�SHQD�H�GD�XQ�FRQWHVWR�SURFHVVXDOH�FKH�QH�KD�
ULGRWWR�L�PDUJLQL�GL�HIIHWWLYLWj��KD�JHQHUDWR�XQD�PDWULFH�D�VYLOXSSR�SDUDOOHOR��TXHOOD�
GHOOD�PLVXUD�GL�SUHYHQ]LRQH�H�TXHOOD�GHOOD�VDQ]LRQH�SHQDOH��,Q�DOWUL�WHUPLQL��OD�SH�
ULFRORVLWj�VRFLDOH�q�GLYHQXWR�LO�SUHVXSSRVWR�DSSOLFDWLYR�GL�PLVXUH�DIIOLWWLYH��SHUVR�
QDOL�H�SDWULPRQLDOL��FKH�VYROJRQR�OD�PHGHVLPD�IXQ]LRQH�GHOOD�SHQD�LQ�XQD�SURVSHW�
WLYD�GL�SUDJPDWLFD�GHWHUUHQ]D��SXU�LQ�DVVHQ]D�GHOOD�UHVSRQVDELOLWj�SHQDOH�FKH�LQWHU�
YLHQH�DWWUDYHUVR�OD�SHQD�VROR�QHOOD�IDVH�GHOOD�FRPPLVVLRQH�GHO�UHDWR�H�GHO�VXR�DF�
FHUWDPHQWR�����/D�IXQ]LRQH�GHOOD�SHQD�VL�VGRSSLD�H�LQ�TXHVWR�PRGR�JLXVWLILFD�O¶HVL�
VWHQ]D�GHOOD�PLVXUD�GL�SUHYHQ]LRQH�FRPH�SXQL]LRQH�YLFDULD��

/¶RSHUD�GL�HQIDWL]]D]LRQH�QRUPDWLYD�GHOOD�PLVXUD�GL�SUHYHQ]LRQH�ante�H�prae-
ter delictum� q� VWDWD� VRVSLQWD� GDOOD� QHFHVVLWj� GL� IURQWHJJLDUH� QXRYH� FDWHJRULH� GL�
VRJJHWWL�SHULFRORVL��QRQ�SL��OD�PDUJLQDOLWj�VRFLDOH��PD�OD�FULPLQDOLWj�RUJDQL]]DWD��H�
VRSUDWWXWWR� XQ� QXRYR� RJJHWWR� GHOOD� SUHYHQ]LRQH�� LO� SDWULPRQLR��$SSDUH� HYLGHQWH�
FKH� OR� VSRVWDPHQWR� VXOOD� QXRYD� FDWHJRULD�GL� LQWHUHVVH� DVVXPH�FDUDWWHULVWLFKH� WDOL�
FKH� ULGXFRQR� O¶DOODUPH�VXOOD� OHVLRQH�GHOOH�JDUDQ]LH��SRLFKp� VSRVWDQR� O¶DWWHQ]LRQH�
VXO�FRQWUDVWR�D�XQ�IHQRPHQR�PDILRVR�H�SROLWLFR�HYHUVLYR�FKH�YLHQH�DYYHUWLWR�FRPH�
DOWDPHQWH�SHULFRORVR�SHU� OD�FROOHWWLYLWj��SHU�SRL�FROSLUH� O¶DFFXPXOD]LRQH�GL�SDWUL�
PRQL� LOOHFLWL�FKH�SUHVFLQGRQR�GD�TXHVWLRQL�GL� OLEHUWj�SHUVRQDOH�����6L�YHGD� LO�FDVR�
�
�

���6XO�FRQFHWWR�GL�SHULFRORVLWj�H�VXOO¶DPSLD�JHQHULFLWj�GHOOD�QR]LRQH�� OH� ULIOHVVLRQL�FULWLFKH�GL�)��
%5,&2/$��Forme di tutela ante delictum e profili costituzionali della prevenzione�� LQ�$$�99���Le 
misure di prevenzione��FLW���S�������

���*��),$1'$&$��Prime ipotesi applicative della confisca dei patrimoni mafiosi��LQ�Foro it.��������
�



� Origine ed evoluzione delle misure preventive antimafia ���

GHOO¶XVXUD�FKH�FRQ�OD�OHJJH���PDU]R�������Q������VL�DIIDFFLD�D�XQD�QXRYD�LSRWHVL�GL�
PLVXUD� GL� SUHYHQ]LRQH�GRYH� OD� SHULFRORVLWj� VRFLDOH� FKH�PRWLYD� OD�PLVXUD� GHO� VH�
TXHVWUR�H�SRL�GHOOD�FRQILVFD�SHU�HTXLYDOHQWH��SHU� OD�SULPD�YROWD� LQWURGRWWD�QHO�VL�
VWHPD�SHQDOH�LWDOLDQR��q�PRGXODWD�VXOOD�VXVVLVWHQ]D�GL� LQGL]L�GL�UHDWR�FKH�RIIURQR�
XQD�EDVH�RJJHWWLYD�FHUWDPHQWH�SL��DFFUHGLWDWD�GHOOD�FDWHJRULD�VRJJHWWLYD��,QWHUHV�
VDQWH�q�OD�SHULFRORVLWj�FKH�YHQJD�SURJQRVWLFDWD�QHOOD�FDWHJRULD�GHL�UHDWL�GL�QDWXUD�
VHULDOH��R�SHUFKp�OD�UHLWHUD]LRQH�WURYD�LO�VXR�VWLPROR�QHOO¶DSSDUWHQHUH�D�JUXSSL�FUL�
PLQDOL�FKH�VL�VRVWHQJRQR�FRQ�L�SURYHQWL�GL�TXHL�UHDWL��R�SHUFKp�LO�PRGHOOR�GL�FRQ�
VXPD]LRQH�GHO�UHDWR��FRPH�O¶XVXUD��VL�VYLOXSSD�VHFRQGR�OD�VHTXHQ]D�IUD]LRQDWD�GHO�
OD�UHVWLWX]LRQH�R�GHO�ULQQRYR�GHJOL�LQWHUHVVL�FRQ�XQD�OHVLYLWj�FKH�VL�UHSOLFD��,Q�TXH�
VWL�FDVL�OD�SHULFRORVLWj�q�UDGLFDWD�VX�XQD�SURJQRVL�FKH�LQ�FRQFUHWR�DVVXPH�OD�FRQVL�
VWHQ]D�GL�XQD�GLDJQRVL�H�O¶DWWHQGLELOLWj�GHOOH�UDJLRQL�GL�SUHYHQ]LRQH�DSSDLRQR�FHU�
WDPHQWH�SL��IRQGDWH��

/D�VYROWD�VL�FRPSLH�QHO�PRPHQWR�LQ�FXL��QHO�SURFHGHUH�GHOOD�HYROX]LRQH�OHJL�
VODWLYD�D�SDUWLUH�GDOOH�OHJJL�GL�HSRFD�SUHFHGHQWH�D�TXHOOD�UHSXEEOLFDQD��FDGH�LO�UH�
TXLVLWR�GHOOR�VWLJPD�PRUDOH�VXOOD�YLWD�GL�XQD�SHUVRQD�HOHYDQGROR�D�VRJJHWWR�SHULFR�
ORVR� H� DFTXLVWD� VSD]LR� XQ� JLXGL]LR� GL� UHOD]LRQH� WUD� LO� VRJJHWWR� H� LO� VLVWHPD�
GHOO¶RUGLQH�SXEEOLFR�FKH�VL�HVSULPH�QHO�FRQWUDVWR�FKH�VL�JHQHUD�WUD�OD�FRQGRWWD�SHU�
VRQDOH�DWWXDWD�H�OH�UHJROH�RUGLQDPHQWDOL��4XHVWR�DQWHIDWWR�SXz�SRL�VFRQILQDUH�QHOOD�
UHVSRQVDELOLWj�SHQDOH�DOORUFKp�TXHO�VRJJHWWR�YLROD�OD�OHJJH�SHQDOH��FRPH�SDVVDJJLR�
GL�GLVYDORUH�FKH�LPPHWWH�QHO�FLUFXLWR�WUDFFLDWR�GDOOH�JDUDQ]LH�VRVWDQ]LDOL�H�SURFHV�
VXDOL�QRQ�OD�SHUVRQD�PD�LO�IDWWR�GD�JLXGLFDUH��

$�SDUWLUH�GDOOH�SULPH�VHQWHQ]D�GHOOD�&RUWH�FRVWLWX]LRQDOH�OD�PDWHULD�GHOOD�SUH�
YHQ]LRQH� q� GLYHQXWD� RJJHWWR� GL� DWWHQWD� RVVHUYD]LRQH� QHOOD� FRQVDSHYROH]]D� GHOOD�
QDWXUD�DIIOLWWLYD�GHOOD�PLVXUD�GL�SUHYHQ]LRQH��VHPSUH�DOOD�ULFHUFD�GL�UHTXLVLWL�GL�DI�
ILGDELOLWj� GL� XQ� JLXGL]LR� SURJQRVWLFR� DVVLVWLWR� GD� UHTXLVLWL� RJJHWWLYL� FKH� IRQGLQR�
XQD�UDJLRQHYROH�FHUWH]]D�GHOOD�SRWHQ]LDOH�FDSDFLWj�GHO�VRJJHWWR�D�FRPPHWWHUH�UHD�
WR��1RQ�EDVWD�SL��LO�VHPSOLFH�VRVSHWWR��PD�³le misure di prevenzione possano es-
sere adottate sul fondamento di semplici sospetti. L’applicazione di quelle norme, 
invece, richiede una oggettiva valutazione difatti, da cui risulti la condotta abi-
tuale e il tenore di vita della persona, o che siano manifestazioni concrete della 
sua proclività al delitto, e siano state accertate in modo da escludere valutazioni 
puramente soggettive e incontrollabili da parte di chi promuove o applica le mi-
sure di prevenzione´�����

,Q�XQ�SULPR�WHPSR�OD�&RUWH�('8�DYHYD�VDQFLWR�L�FULWHUL�GL�TXDOLILFD]LRQH�SHQD�
OH�GHOOD�QRUPD�JLXULGLFD�FRQ�OD�VHQWHQ]D�(QJHO�FKH�GHWWDYD�SUHFLVL�FULWHUL�LGHQWLIL�
FDWLYL�����6XFFHVVLYDPHQWH��OD�SURJUHVVLYD�HPHUVLRQH�QHOO¶DPELWR�GHOOD�OHJLVOD]LRQH�
�
�

,,�������$��0$1*,21(��La misura di prevenzione patrimoniale fra dogmatica e politica criminale��
&HGDP��3DGRYD���������

���&RUWH�&RVW��VHQW����PDU]R�������Q������LQ�www.cortecostituzionale.it��
���&RUWH�('8��VHQW����JLXJQR�������Engel e altri c. Paesi Bassi��LQ�Publications de la Cour Eu-

ropéenne des Droits de l’Homme��������6pULH�$������



��� Pasquale Troncone�

GHJOL� VWDWL�QD]LRQDOL�GHL�SULQFLSL�GHOOD�&RVWLWX]LRQH�GL�/LVERQD�H� LQ�SDUWLFRODUH� LO�
SULQFLSLR�GL�QHFHVVLWj�GHOO¶LQFULPLQD]LRQH�SHQDOH�H�SURSRU]LRQDOLWj�GHOOH�FRQGRWWH�
SXQLELOL�H�GHOOH�FRQVHJXHQ]H�VDQ]LRQDWRULH��KDQQR�PHVVR��D�QRVWUR�DYYLVR��GHILQL�
WLYDPHQWH�LQ�FULVL�LO�PRGHOOR�WHRULFR�GHOOD�SHULFRORVLWj�VRFLDOH��

/¶LVWLQWR�GL�FRQVHUYD]LRQH�GHOOD�PDWHULD�GHOOD�SUHYHQ]LRQH��SXU�GL�WURYDUH�QXR�
YH� H� PRGHUQH� UDJLRQL� HVLVWHQ]LDOL� FRQWUR� LO� SULQFLSLR� GL� FHQWUDOLWj� GHOOD� SHUVRQD�
XPDQD�� JHQHUD� XQ� QXRYR� ³WLSR� SHULFRORVR� G¶DXWRUH´�� FRPH� VL� YHGUj� SL�� DYDQWL��
TXHVWD� YROWD� QRQ� OHJDWR� DO� VXR� VWLOH� R� DOOH� VXH� VFHOWH� GL� YLWD��PD� LQQHVWDWR� QHOOD�
VWHVVD�IDWWLVSHFLH�GL�UHDWR�FKH�OR�JHQHUD��GXQTXH�DVVLVWLWR�GD�HOHPHQWL�GL�IDWWR�H�FLU�
FRVWDQ]LDOL�FKH�QH�VRVWHQJRQR�OD�SODXVLELOLWj�LQ�FRQFUHWR��VL�YHGD�GL�QXRYR�LO�FDVR�
GHOO¶XVXUD������ ,Q�PDWHULD� DQWLPDILD� LO� SURILOR� GL� RJJHWWLYLWj� GHOOD� FRQGRWWD� FKH� VL�
FRQQRWD�LQWULQVHFDPHQWH�GL�SHULFRORVLWj�q�DQFRUD�SL��DJHYROH�GD�HQXFOHDUH��SHUFKp�
DQFRUDWR�VLQWRPDWLFDPHQWH�DOO¶DPELHQWH�LQ�FXL�q�UDGLFDWR�LO�IHQRPHQR��

,�FRQFHWWL�FRVWLWX]LRQDOL�GL�GLJQLWj�H�GL�OLEHUWj�GHOOD�SHUVRQD��GHFOLQDWL�QHO�VHWWR�
UH�GHOOD�PRGHUQD�SUHYHQ]LRQH��KDQQR�SURJUHVVLYDPHQWH�VYLOXSSDWR�XQ�PRGHOOR�WL�
SLFR�FRQ�LO�SURJUHVVLYR�SDVVDJJLR�GDOOH�³PLVXUH�GL�SROL]LD´�DOOH�³PLVXUH�DPPLQL�
VWUDWLYH´�H��LQILQH��DOOH�³PLVXUH�JLXULVGL]LRQDOL´��LQ�PRGR�GD�HVWHQGHUH�OH�JDUDQ]LH�
GHOOD�GLIHVD�DO�SURFHGLPHQWR�GL�SUHYHQ]LRQH��3HU�WDOL�UDJLRQL�q�VWDWD�HVWHVD�OD�RE�
EOLJDWRULHWj�GHOOD�GLIHVD�WHFQLFD�QRQFKp�OH�JDUDQ]LH�FRQQHVVH�DO�SULQFLSLR�FRVWLWX�
]LRQDOH�GHO�FRQWUDGGLWWRULR�����

6XO�WHUUHQR�SURFHVVXDOH�DQFRUD�XQD�YROWD�OD�&RUWH�FRVWLWX]LRQDOH�����VXJOL�HIIHWWL�
GHL�SULQFLSL�DIIHUPDWL�GDOOD�&RUWH�GL�6WUDVEXUJR����KD�GLFKLDUDWR�FRVWLWX]LRQDOPHQWH�
LOOHJLWWLPH�±SHU�FRQWUDVWR�FRQ�O¶DUW�������FRPPD����&RVW�±�OH�GLVSRVL]LRQL�GHO�SUR�
FHGLPHQWR�DSSOLFDWLYR�GHOOH�PLVXUH�GL�SUHYHQ]LRQH��DUW����GHOOD�OHJJH����GLFHPEUH�
������Q��������UHFDQWH�³Misure di prevenzione nei confronti delle persone perico-
lose per la sicurezza e per la pubblica moralità”��H�DUW����WHU�GHOOD�OHJJH����PDJ�
JLR�������Q�������UHFDQWH�³Disposizioni contro le organizzazioni criminali di tipo 
mafioso, anche straniere´��QHOOD�SDUWH�LQ�FXL�QRQ�FRQVHQWLYDQR�FKH��VX�LVWDQ]D�GH�
JOL�LQWHUHVVDWL��OH�SURFHGXUH�VWHVVH�VL�VYROJHVVHUR�QHOOH�IRUPH�GHOO¶XGLHQ]D�SXEEOL�
FD��,O�VLVWHPD�SURFHVVXDOH��LQ�TXHVWR�PRGR��q�VWDWR�DGDWWDWR�LQ�WXWWR�H�SHU�WXWWR�DOOD�
FRUQLFH�GHO�JLXGL]LR�GL�FRJQL]LRQH��

/D�ULFHUFD�GL�XQD�OHJLWWLPD]LRQH�FKH�GHVVH�YHVWH�GL�FRPSDWLELOLWj�FRVWLWX]LRQDOH�
DOOH�PLVXUH�GL�SUHYHQ]LRQH�VL�q�VYROWD�DQFKH�QHO�WHQWDWLYR�GL�DVVLPLODUOH�DOOH�PLVXUH�
GL� VLFXUH]]D� SUHYLVWH� GDO� FRGLFH� SHQDOH� HG� HQWUDWH� D� IDU� SDUWH� GHOO¶DUPDPHQWDULR�
SXQLWLYR�GHL�FRGLFL�SHQDOL�OLEHUDOL��1RQ�D�FDVR�SHU�HQWUDPEH�OD�QR]LRQH�FRPXQH�VX�
FXL�VL�IRQGD�LO�ULPSURYHUR�q�OD�SHULFRORVLWj�VRFLDOH��WXWWDYLD�VL�SRQH�LO�GLOHPPD�GHO�
�
�

���(��*DOOR��YRFH�Misure di prevenzione��LQ�Enc. giur. Treccani��YRO��;;��5RPD��������S��������
���&RUWH�&RVW��VHQW�����PDJJLR�������Q������LQ�www.cortecostituzionale.it��
���&RUWH�&RVW��VHQW�����PDU]R�������Q������LQ�www.cortecostituzionale.it��
���$�SDUWLUH�GD�&RUWH�('8��VHQW�����QRYHPEUH�������QHOOD�FDXVD�Bocellari e Rizza contro Italia�

LQ�Publications de la Cour Européenne des Droits de l’Homme��������6pULH�$��



� Origine ed evoluzione delle misure preventive antimafia ���

OD�VLQWRQLD�FRQ� L�SULQFLSL�GHOO¶DUW�����&RVW��2FFRUUH� ULOHYDUH�FKH� OD�GLYDULFD]LRQH�
FRQFHWWXDOH��SROLWLFR�FULPLQDOH�H�QRUPDWLYD�q�VRVWDQ]LDOH��SRLFKp�OD�PLVXUD�GL�VLFX�
UH]]D��HVVHQGR�OHJDWD�³alla perpetrazione di un reato´�QRQ�DVVXPH�XQD�ILVLRQRPLD�
YLFDULD�PD�PHUDPHQWH� DXVLOLDUH�����$QFKH� VX� TXHVWR� WHPD� q� LQWHUYHQXWD� OD�&RUWH�
FRVWLWX]LRQDOH� DIIHUPDQGR� FKH�� ³È vero che il fondamento comune e la comune 
finalità delle misure di sicurezza e di quelle di polizia di sicurezza si trovano nel-
la esigenza di prevenzione di fronte alla pericolosità sociale del soggetto, ma è 
anche certo che, per tutte le considerazioni dianzi esposte che trovano puntuale 
riscontro nella diversa disciplina prevista dagli artt. 13 e 16 della Costituzione, 
resta sempre una netta differenziazione fra i due ordini di misure, per diversità di 
struttura, settore di competenza, campo e modalità di applicazione, specialmente 
per quanto si riferisce agli organi preposti a tale applicazione´�����

�� La discrezionalità controllata della prevenzione personale e di quella 
patrimoniale 

8Q� SULPR� LPSRUWDQWH� SDVVR� SHU� FRQIHULUH� OHJLWWLPLWj� DOOH� PLVXUH� SHUVRQDOL�
DQWLPDILD�IX�FRPSLXWR��FRPH�VL�q�GHWWR��QHO�FLUFRVFULYHUH�OD�GHILQL]LRQH�GL�VRJJHWWR�
VRFLDOPHQWH� SHULFRORVR� GHVWLQDWDULR� GHOOH� PLVXUH� GL� SUHYHQ]LRQH� SHUVRQDOL� FRQ�
O¶DUW�� �� GHOOD� OHJJH� Q�� ���������� ³La presente legge si applica agli indiziati di 
appartenere ad associazioni mafiose´��&RQ�OD�VXFFHVVLYD�LQWURGX]LRQH�GHO�GHOLWWR�
GHOO¶DUW����� bis�F�S��LO�FDPSR�DSSOLFDWLYR�YLHQH�QXRYDPHQWH�ULYLVLWDWR�H�DPSOLDWR��
DWWLQJHQGR�DJOL�VWHVVL�FRQWHQXWL�GL� WLSLFLWj�GHOOD� IDWWLVSHFLH�GL� UHDWR��³La presente 
legge si applica agli indiziati di appartenere ad associazioni di tipo mafioso, alla 
camorra o ad altre associazioni, comunque localmente denominate, che perse-
guono finalità o agiscono con metodi corrispondenti a quelli delle associazioni di 
tipo mafioso´��

/¶HVWUHPD�JHQHULFLWj�GHOOD�GHILQL]LRQH�GHOOH�FDWHJRULH�VRJJHWWLYH�FXL�GHVWLQD�
UH�OH�PLVXUH�GL�SUHYHQ]LRQH�SHUVRQDOL�YLHQH�LQ�TXHVWR�PRGR�WHPSHUDWD�GDOOD�LQ�
GLYLGXD]LRQH�GHOOD� FRQGRWWD� WHQXWD�GDOOD�SHUVRQD��QRQ�SL��TXDOLILFDWD� DSRGLWWL�
FDPHQWH� SHU� LO� VXR�PRGR�G¶HVVHUH��PD�GHVFULWWD� ULFDOFDQGR� LO� SURILOR� WDVVDWLYR�
GHOOD� FRQGRWWD� FKH�QH� WUDFFLD� LO� OHJLVODWRUH�����8QD�QHFHVVDULD� FDOLEUDWXUD�� GXQ�
TXH��FKH�VXSHUD�OH�SHVDQWL�ULVHUYH�GL�DYHU�DIILGDWR�DO�JLXGLFH�H�DJOL�RUJDQL�GL�SR�
OL]LD�XQ�SRWHUH�VPLVXUDWR�QHJOL�HOHPHQWL�GL�VRVSHWWR�GD�FXL�IDUH�HPHUJHUH�OD�QH�
FHVVLWj�GL�DSSOLFDUH�OD�PLVXUD�GL�SUHYHQ]LRQH��DQFRUDQGRQH�L�FRQWHQXWL�D�TXHJOL�
�
�

���3��1892/21(��Misure di prevenzione e misure di sicurezza��LQ�Enc. dir.��;;9,��������S�������
7��3$'29$1,��Misure di sicurezza e misure di prevenzione��3LVD�8QLYHUVLW\�3UHVV��3LVD��������S�������

���&RUWH�&RVW��VHQW�����JLXJQR�������Q������LQ�www.cortecostituzionale.it��
���5��0$*,��Sul recupero di tassatività nelle misure di prevenzione personali. Tecniche sosteni-

bili di accertamento della pericolosità��LQ�Riv. it. dir. e proc. pen.��������S�������
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VWHVVL�HOHPHQWL�FKH�IRUPDQR�OD�WUDFFLD�HUPHQHXWLFD�GHOOD�IDWWLVSHFLH�GL�UHDWR�����
$OWUR�UHTXLVLWR�IRQGDPHQWDOH�SHU�ULFRQRVFHUH�OHJLWWLPLWj�q� LO�FRQFHWWR�H�OD�FLU�

FRVWDQ]D�IDWWXDOH�GHOO¶DWWXDOLWj�GHO�SHULFROR��$WWXDOLWj�FKH�QRQ�VL�SXz� WUDGXUUH� LQ�
VHPSOLFL�DWWHJJLDPHQWL�GHOOD�SHUVRQD�FKH�SRWUHEEHUR�IDU�SUHVXPHUH�LO�SHULFROR�GHO�
OD� VXD�FRQGRWWD�� FRPH��DG�HVHPSLR�� OH� IUHTXHQWD]LRQL�SHUVRQDOL�� LO� WHQRUH�GL�YLWD��
/D�SURJQRVL�GHYH�HVVHUH�WDOH�GD�UDFFRJOLHUH�HOHPHQWL�FRQFUHWL�GD�FXL�IDU�GLVFHQGHUH�
XQ�PRWLYDWR�JLXGL]LR�GL�SUREDELOLWj� FKH� LO� VRJJHWWR�SURSRVWR�FRPPHWWD� LQ� IXWXUR�
FRQGRWWH�GHOLWWXRVH�R� IDWWL� LQ�JUDGR�GL�PHWWHUH� LQ�SHULFROR� O¶RUGLQH�H� OD� VLFXUH]]D�
SXEEOLFD�GL�XQD�FRPXQLWj�GL�SHUVRQH��

,O�SUHVXSSRVWR�DSSOLFDWLYR�GHOOD�PLVXUD��FRVWLWXLWR�GDOO¶LQGL]LR�GL�³appartenere 
ad associazioni´�q�HQWUDWR�D�IDU�SDUWH�GHO�UHTXLVLWR�FRVWLWXWLYR�GHOOD�QRUPD�GL�SUH�
YHQ]LRQH�H�GD�HVVR�QRQ�VL�SXz�SUHVFLQGHUH��SHU�FXL�QRQ�SXz�HVVHUH� VXIILFLHQWH� LO�
VHPSOLFH�VRVSHWWR�GL�DSSDUWHQHQ]D�PD�RFFRUUH�DFTXLVLUH�XQD�VHULH�GL�HOHPHQWL�FRQ�
FUHWL�LQ�WDO�VHQVR��/D�OHJLWWLPLWj�GHOOD�QRUPD��SHUDOWUR��DQFKH�DOOD�OXFH�GHOOD�PDVVD�
FULWLFD�IRUPDWDVL�QHOOD�JLXULVSUXGHQ]D�SOXULHQQDOH��FRQGXFH�DOOD�FRQFOXVLRQH�GL�XQ�
GLYHUVR�DSSURGR�SUREDWRULR�R�LQGL]LDULR�FKH�FRUUH�WUD�OD�FRQGRWWD�GL�SDUWHFLSD]LR�
QH��FKH�FRQGXFH�DOOD�SURQXQFLD�GL�DIIHUPD]LRQH�GHOOD�UHVSRQVDELOLWj�SHQDOH�SHU�LO�
UHDWR�DVVRFLDWLYR��H�TXHOOD�GL�DSSDUWHQHQ]D�FKH�HVLJH�FRQFUHWL�LQGL]L�GL�HVVHUH�FRO�
ODWHUDOH�DOO¶RUJDQL]]D]LRQH�H� LPSURQWDUH� OD�SURSULD�FRQGRWWD�GL�YLWD�DOOH�UHJROH�GL�
TXHO�JUXSSR��

/D� TXHVWLRQH� FLUFD� LO� UHTXLVLWR� VWRULFR�IDWWXDOH� GHOO¶DWWXDOLWj� GHO� SHULFROR�� FKH�
DYHYD�GDWR�YLWD�DG�XQ�DFFHVR�FRQWUDVWR�WUD�OH�VH]LRQL�VHPSOLFL�GHOOD�6XSUHPD�&RU�
WH��HUD�VWDWD�ULPHVVD����DOOH�6H]LRQL�8QLWH�SHQDOL�FKH�KDQQR�GHILQLWLYDPHQWH�VWDELOL�
WR� FKH� q� LQGLVSHQVDELOH� DFFHUWDUH� O¶DWWXDOLWj� GHO� SHULFROR� SHU�SURFHGHUH� DOO¶DSSOL�
FD]LRQH�GHOOD�PLVXUD�GL�SUHYHQ]LRQH�SHUVRQDOH��O¶XQLFD�LQ�JUDGR�GL�DVVLFXUDUH�TXHO�
SUHYHQWLYR� LQWHUYHQWR� FKH� SRVVD� FRQFUHWDPHQWH� HG� HIILFDFHPHQWH� DQWLFLSDUH� OD�
FRPPLVVLRQH�GL�FRQGRWWH�GL�UHDWR�����

5HVWD�IHUPR�FKH��PHQWUH�OD�SHULFRORVLWj�TXDOLILFDWD�q�UHJRODWD�LQ�WHUPLQL�GL�WDV�
VDWLYLWj�H�FLUFRVFULWWD�DG�HOHPHQWL�QRUPDWLYL�FKH�QH�JLXVWLILFDQR�OD�VXVVLVWHQ]D�� OD�
SHULFRORVLWj�JHQHULFD�� WLSLFD�GHOOH� OHJJL�GL� SROL]LD� H�GL� LQL]LDWLYH�GL� FRQWUROOR�GHO�
WHUULWRULR� SHU� HVLJHQ]H� GL� VLFXUH]]D� GHOO¶LQFROXPLWj� FROOHWWLYD�� VL� SUHVHQWD� VLFXUD�
PHQWH�UHDWWLYD�DOOH�JDUDQ]LH�IRQGDPHQWDOL�����
�
�

���*��&2562��L’ordine pubblico��,O�0XOLQR��%RORJQD��������S�������
���&DVV��SHQ���6H]��,��RUG�����RWWREUH�������Q���������LQ�www.cassazione.it��
���&DVV��SHQ���66�88���VHQW����JHQQDLR�������Q�������LQ�www.cassazione.it���
���,�ULOLHYL�PRVVL�GDO�JLXGLFH�VRYUDQD]LRQDOH�FRQIHUPDQR�LO�WHPD�GHOOD�ULYLVLWD]LRQH�GL�WXWWD�OD�PD�

WHULD�GHOOD�SUHYHQ]LRQH�SHU�FDWHJRULH�JHQHULFKH��&RUWH�('8��*UDQGH�&DPHUD��VHQW�����IHEEUDLR�������
QHOOD�FDXVD�De Tommaso c. Italia��OD�TXDOH�SXU�ULEDGHQGR�OD�OHJLWWLPLWj�GHOOH�PLVXUH�GL�SUHYHQ]LRQH�
KD� GLFKLDUDWR� O¶LOOHJLWWLPLWj�� VRWWR� LO� SURILOR� GHOOD� SUHYHGLELOLWj�� GHOOH� IDWWLVSHFLH� FULPLQRORJLFKH� GL�
SHULFRORVLWj�JHQHULFD�FRQWHQXWH�QHOOH�OHWW��a��H�b��GHOO¶DUW����G�OJV��Q������������)��%$6,/(��Quale fu-
turo per le misure di prevenzione dopo le sentenze De Tommaso e Paternò?�� LQ�Giur. it.�� IDVF��
��������S�������
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6H�VXO�IURQWH�GHOOH�PLVXUH�GL�SUHYHQ]LRQH�OD�SURJUHVVLYD�OLPDWXUD�GHL�ULPHGL�GD�
DSSOLFDUH� DOOD� SHUVRQD� VRFLDOPHQWH� SHULFRORVD� KD� ULFRQGRWWR� SURJUHVVLYDPHQWH�
QHOO¶DOYHR�GHO�FRVWLWX]LRQDOPHQWH�RULHQWDWR�XQD�OHJLVOD]LRQH�VSHFLDOH�FKH�DSSDULYD�
ULEHOOH� DO�QXRYR� VWDWXWR�GHOOD� OLEHUWj�SHUVRQDOH�� LO� IHQRPHQR�GHOOH�PLVXUH�GL�SUH�
YHQ]LRQH� SDWULPRQLDOL� q� DSSDUVR� GLODJDQWH� H� JHVWLWR� FRQ� JUDQGH� GLVLQYROWXUD� GDO�
OHJLVODWRUH�H�GDL�JLXGLFL�����3HUDOWUR��FRQ�LO�SXQWR�GL�DFFHVVR�GHOO¶DUW������&RVW��O¶LQ�
WULFR�GHOOH�IRQWL�VRYUDQD]LRQDOL�H�LQWHUQH�KD�ILQRUD�FRPSRVWR�XQ�TXDGUR�RSHUDWLYR�
LPSHQVDELOH�ILQR�D�TXDOFKH�DQQR�ID��

/D�FULPLQDOLWj�GL� VWDPSR�PDILRVR�YLHQH�FRPEDWWXWD� VRSUDWWXWWR� FRQ� OH�PLVXUH�
DEODWLYH�SDWULPRQLDOL��PROWR�SL��HIILFDFL�GHOO¶LQDELOLWD]LRQH�SHUVRQDOH�D� ULGXUUH� LO�
SRWHQ]LDOH�FULPLQDOH�FRQ�OD�VRWWUD]LRQH�GL�TXHJOL�VWUXPHQWL�ILQDQ]LDUL�FKH�RFFRUUR�
QR�SHU�PDQWHQHUH�LQ�YLWD�OD�VWUXWWXUD�DVVRFLDWLYD�H�LQVHULUVL�DGGLULWWXUD�QHL�FLUFXLWL�
OHFLWL��

/¶DUW�����GHOOD�OHJJH�Q�����������KD�IDWWR�GD�DSULSLVWD�DOOD�QRUPDWLYD�SUHYHQ�
]LRQLVWLFD� LQ�PDWHULD� SDWULPRQLDOH� FRQ� LO� VHTXHVWUR� H� OD� FRQILVFD� GL� EHQL� GL� VR�
VSHWWD�SURYHQLHQ]D� LOOHFLWD�� VXFFHVVLYDPHQWH�VHJXLWD�GDOOD� OHJJH���DJRVWR�������
Q������FKH��SUHYHGHQGR�OD�VRVSHQVLRQH�WHPSRUDQHD�GHOO¶DPPLQLVWUD]LRQH�GHL�EH�
QL��DYHYD�LQWURGRWWR�XQD�FRPSOHVVD�GLVFLSOLQD�UHSUHVVLYD�LQ�FDVR�GL�SRVVHVVR�LQ�
JLXVWLILFDWR�GL�EHQL�SDWULPRQLDOL�GL�FXL�LO�WLWRODUH�QRQ�VDSHVVH�GLPRVWUDUQH�OD�OHFL�
WD�SURYHQLHQ]D�����

'LYHUVDPHQWH�GDOOH�PLVXUH�SHUVRQDOL�TXHOOH�SDWULPRQLDOL�WURYDQR�XQD�VLFXUD�FR�
SHUWXUD�GHOOH�QRUPH�GHOOD�QRVWUD�&DUWD�IRQGDPHQWDOH�VLD�FRQ�ULIHULPHQWR�DOO¶DUW�����
&RVW���FKH�YLHWD�O¶LQL]LDWLYD�HFRQRPLFD�FKH�SRVVD�UHFDUH�GDQQR�DOOD�VLFXUH]]D��DOOD�
OLEHUWj�H�DOOD�GLJQLWj�XPDQD��VLD�DOO¶DUW�����&RVW��FKH�WXWHOD�OD�SURSULHWj�SULYDWD�HQ�
WUR�L�OLPLWL�GHOOD�VXD�IXQ]LRQH�VRFLDOH��3HUDOWUR��OD�FRQILVFD�FRPH�SHQD�SDWULPRQLDOH�
DFTXLVWD�XQD�GLPHQVLRQH�VDQ]LRQDWRULD�FKH� WUDYDOLFD� LO�FRQFHWWR�GL�DIIOLWWLYLWj�GHO�
VRJJHWWR�VSRVVHVVDWR�SHU�VYROJHUH�XQ�UXROR�GL�QDWXUD�JHQHUDO�SUHYHQWLYD�L�FXL�HIIHW�
WL�QRQ�VIXJJRQR�DOOD�FROOHWWLYLWj�FKH�ULWRUQD�WLWRODUH�H�JHVWRUH�GL�XQ�SDWULPRQLR�R�GL�
XQ�EHQH�LQJLXVWDPHQWH�VRWWUDWWR�DOO¶XVR�JHQHUDOH�����

�

�
�

���$�0��0$8*(5,��Le moderne sanzioni patrimoniali tra funzionalità e garantismo��*LXIIUq��0L�
ODQR��������

���Ê�SUHYLVWR��³4-bis. Si applicano anche ai casi di confisca previsti dai commi da 1 a 4 del pre-
sente articolo le disposizioni in materia di gestione e destinazione dei beni sequestrati o confiscati 
previste dalla legge 31 marzo 1965, n. 575, e successive modificazioni; restano comunque salvi i 
diritti della persona offesa dal reato alle restituzioni e al risarcimento del danno´���

���&L�VLD�FRQVHQWLWR� ULQYLDUH�D�3��7521&21(��L’uso sociale dei beni confiscati alle mafie: un 
inedito volto sociale della sanzione penale�� LQ�*��',�*(11$52�$��/$�63,1$� �D� FXUD�GL��� I costi 
dell’illegalità. Camorra ed estorsioni in Campania�� ,O�0XOLQR��%RORJQD�� ������$SSHQGLFH� ,�� S��
�����
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�� Il “pragmatismo efficientista” tra le cause per legittimare il duplice 
livello di legalità in materia di prevenzione antimafia. Un “cold ca-
se” di identificazione genetica con il sistema penale 

/¶LUULQXQFLDELOH� ULFRUVR� H� OD� SHUPDQHQ]D� HYROXWLYD�� GHOO¶DVVHWWR� QRUPDWLYR� H�
JLXULVSUXGHQ]LDOH��GHOOH�PLVXUH�GL�SUHYHQ]LRQH�VRQR�GXQTXH�JLXVWLILFDWL�GD�XQD�VH�
ULH�GL�FRQGL]LRQL�FKH�QHO�FRUVR�GHO� WHPSR�O¶RUGLQDPHQWR�LWDOLDQR�QRQ�q�ULXVFLWR�D�
FRUUHJJHUH�R�D�SHUPXWDUH��

6HSSXUH�OH�SHQH�GHO�VRVSHWWR�VRQR�VWDWH�UDGLFDOPHQWH�ULYLVWH�QHL�FRQWHQXWL�H�VR�
SUDWWXWWR�QHL�SURILOL�RSHUDWLYL�FKH�GHVWDYDQR�LO�PDJJLRUH�DOODUPH�SHU�OD�FRPSDWLEL�
OLWj� FRQ� L� SULQFLSL� GL� JDUDQ]LD� FRVWLWX]LRQDOL�� UHVWD� FRPXQTXH� XQD� QHFHVVLWj� QRQ�
SULYD�GL�GXEEL�GL�IRQGR��TXHOOD�GL�DIILGDUVL�DQFRUD�XQD�YROWD�D�XQ�VLVWHPD�SXQLWLYR�
FKH�VL�SUHVHQWD�LPSURSULR�QHO�QRVWUR�VLVWHPD�SHQDOH�����

&LRQRQRVWDQWH��OD�PLVXUD�GL�SUHYHQ]LRQH��SHUVRQDOH�H�SDWULPRQLDOH��FRQWLQXD�DG�
HVVHUH� SUDJPDWLFDPHQWH� LQGLVSHQVDELOH� SHU� IDUH� IURQWH� D� XQD� FULPLQDOLWj� VHPSUH�
SL�� SHUYDVLYD� H� VHPSUH� SL�� DWWUH]]DWD� SHU� VIXJJLUH� DOOH�PDJOLH�GL� XQD� OHJJH� FKH�
PRVWUD�HIIHWWLYDPHQWH�QRQ�SRFKL�SUREOHPL�GL�HIILFDFLD�DSSOLFDWLYD��6XSHUDWD�O¶HSR�
FD�VWRULFD�GHOO¶HPHUJHQ]D�RUGLQDPHQWDOH�VL�DIIHUPD�RJJL�XQ�VLFXUR�FDQRQH�GL�OHJLW�
WLPLWj�DQFKH�VH�RULHQWDWR�LQ�XQD�GLYHUVD�GLUH]LRQH�GL�YDORUL�GHO�VLVWHPD��

6H�OH�UDJLRQL�GL�TXHOOD�FLWWDGLQDQ]D�QHFHVVDULD�YDQQR��QRQRVWDQWH�WXWWR��FRQGL�
YLVH� q� RSSRUWXQR� FRPSUHQGHUQH� OH� UDJLRQL�� UDJLRQL� FKH� VRQR�GLUHWWDPHQWH� OHJDWH�
DOO¶HIILFLHQ]D�GHO�VLVWHPD�SURFHVVXDOH�LWDOLDQR�H�DOOH�FRQWLQJHQ]H�FKH�KDQQR�VSHVVR�
VRSUDIIDWWR�OD�PHGLWDWD�H�WHPSHVWLYD�RSHUD�OHJLVODWLYD��

,Q�SULPR�OXRJR��YD�ULOHYDWR�FKH�O¶RQHUH�PDJJLRUH�GL�TXHVWR�deficit�q�GLUHWWDPHQ�
WH� OHJDWR�DO� IDOOLPHQWR�GHO�SURFHVVR�SHQDOH� FKH�� LQ� UDJLRQH�GHOOD� LQHIILFLHQ]D�GHO�
VXR� IXQ]LRQDPHQWR�� VSRVWD� O¶HIILFDFLD�RSHUDWLYD�GDO�SLDQR�GHOOD� UHVSRQVDELOLWj�GD�
UHDWR��DO�VHWWRUH�GHOOH�SXQL]LRQL�YLFDULH��4XHVWR�VFLYRODPHQWR�YLHQH�JLXVWLILFDWR�GDO�
IRQGDPHQWR�HTXLYRFR�GL�WDVVRQRPLD��GRYH�ELVRJQD�SUHQGHUH�DWWR�FKH�WXWWR�q�SXQL�
]LRQH�PD�QRQ�WXWWR�q�IRQGDWR�VXOOD�SURYD�GHOOD�UHVSRQVDELOLWj��

/¶DWWXDOH� VWDWR� GL� GLVLOOXVLRQH� SURFHVVXDOH� FKH� VL� DFFRPSDJQD� DOO¶DGDJLR� GHO�
O¶DVVHQ]D� GL� ³FHUWH]]D� GHOOD� SHQD´�� YLHQH� ULVROWD� GDOOD� LUURJD]LRQH� GL� XQD�PLVXUD�
SXQLWLYD�� VHPSUH� ULVSRQGHQWH� DOOD� OLPLWD]LRQH� GHOOD� OLEHUWj� SHUVRQDOH� H� DOO¶DEOD�
]LRQH�GHO�SDWULPRQLR��GRYH�SHUz�LO�FRUUHGR�SUREDWRULR�q�FLUFRVFULWWR�H�OR�standard�
GHOOH�JDUDQ]LH�q�SDUWLFRODUPHQWH�PRGHVWR��

2FFRUUH�SXU�ULFRQRVFHUH��VRSUDWWXWWR�LQ�VHJXLWR�DOOD� LVWLWX]LRQH�GHO�&RGLFH�DQ�
WLPDILD�H� DOOD� UHFHQWH�JLXULVSUXGHQ]D�GL�FRQLR�HXURSHR��FKH�q� VWDWD� LQTXDGUDWD� LQ�
PDQLHUD�PROWR�SL�� ULJRURVD� OD�FRUQLFH� LQGL]LDULD��HOLGHQGR� LO� VHPSOLFH�VRVSHWWR�H�
LPSRQHQGR�XQD�ULYLVLWD]LRQH�SHULRGLFD�GHO�OLYHOOR�GL�SHULFRORVLWj�VRFLDOH�LQ�FRQFUH�
�
�

���)��0(1',772��Le confische nella prevenzione e nel contrasto della criminalità ‘da profitto’ 
(mafie, corruzione, evasione fiscale)��LQ�www.dirittopenalecontemporaneo.it����IHEEUDLR�������
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WR�GHO�SURSRVWR�����3XU�ULPDQHQGR�IHUPR�LO�IDWWR�FKH�TXHVWR�WLSR�GL�³UHVSRQVDELOLWj´�
ULPDQH�SHQDOH��SXU�HVVHQGR�FRVD�GLYHUVD�GD�TXHOOD�GHULYDQWH�GDO�FDQRQH�VXSHULRUH�
GHOOD�UHVSRQVDELOLWj�SHQDOH�FROSHYROH�GHOO¶DUW�����&RVW��

,Q�VHFRQGR�OXRJR��OH�PLVXUH�SDWULPRQLDOL��VLDQR�HVVH�GL�VLFXUH]]D�R�GL�SUHYHQ�
]LRQH��RWWHQJRQR�XQD�UDSLGD�DGRWWDELOLWj�FRQ�OD�PLVXUD�WHPSRUDQHD�H�DQWLFLSDWD�GHO�
VHTXHVWUR��FRPH�GHO�UHVWR�DQFKH�TXHOOH�SHUVRQDOL�QRQ�VIXJJRQR�DOOD�ORUR�LPPHGLD�
WD�HIILFDFLD�DSSOLFDWLYD��4XHVWR�DVSHWWR�q�FHUWDPHQWH�LO�PLJOLRU�DXVSLFLR�SHU�LO�FRQ�
WUDVWR�DOOD�FULPLQDOLWj��SRLFKp�DVVLFXUD�O¶LPPHGLDWD�HVHFX]LRQH�FKH�LO�SURFHVVR�SH�
QDOH�RUGLQDULR�QRQ�ULHVFH�D�JDUDQWLUH�LQ�WHPSL�FHUWL�����

4XHVWH� SUHPHVVH� FRVWLWXLVFRQR� OD� VSLHJD]LRQH� PLJOLRUH� GHOOH� UDJLRQL� GL� XQD�
SHUPDQHQ]D�LUULQXQFLDELOH�GHO�GLULWWR�SHQDOH�GHOOD�SUHYHQ]LRQH�QHO�QRVWUR�RUGLQD�
PHQWR�OHJLVODWLYR��O¶XQLFR�YHUDPHQWH�LQ�JUDGR�GL�VFDUGLQDUH�OD�VROLGLWj�GL�UHDOWj�FRO�
OHWWLYH�FULPLQDOL� FKH� UHVWHUHEEHUR� LPSHQHWUDELOL� DJOL� VWUXPHQWL�RUGLQDUL� H�� VRSUDW�
WXWWR�� HFRQRPLFDPHQWH� SRWHQWL�� LQ� JUDGR� GL� SHUPHDUH� O¶HFRQRPLD� OHJDOH��PDQWH�
QHQGR�WXWWDYLD�LQ�YLWD�OH�IRQWL�GL�UDFFROWD�ILQDQ]LDULD�GHOO¶HFRQRPLD�LOOHJDOH��

/H�VWDJLRQL�GHOO¶LQFUHPHQWR�GHO�IHQRPHQR�PDILRVR��VHFRQGR�OH�SL��GLYHUVH�GH�
FOLQD]LRQL��OHJDWR�VRSUDWWXWWR�SHU�L�JUDQGL�SURYHQWL�GHO�WUDIILFR�GL�VWXSHIDFHQWL�H�OH�
VRUWLWH�GL�VWDPSR�WHUURULVWLFR�PDILRVR�GHJOL�DQQL�¶���GHO�VHFROR�VFRUVR��KDQQR�PHV�
VR�LQ�OXFH�HVLJHQ]H�GL�LQWHUYHQWR�GHOOR�VWDWR�FKH�QRQ�SXz�FRQVHQWLUH�O¶HVSDQGHUVL�GL�
IHQRPHQL�FKH�ROWUH�DG�HVVHUH�FULPLQDOL�GLYHQWDQR�SHU�LO�ORUR�FRQFUHWR�RSHUDUH�HYHU�
VLYL�GHOOD�OHJDOLWj��

/D�FRQWUDSSRVL]LRQH�WUD�RUGLQDPHQWL��OHJDOL�H�LOOHJDOL��q�TXHOOD�FKH�SL��GL�RJQL�
DOWUD�HYLGHQ]D�VSLQJH�D�UHSULPHUH�FRQ�RJQL�PH]]R�FKH�SHUz�VLD�DVVXQWR�D�SDUDPH�
WUR�GL�OHJDOLWj�H�GL�HIILFDFLD�RSHUDWLYD�FRQWUR�OH�UHDOWj�PDILRVH�VXO�WHUULWRULR�H�LQ�ID�
VH�GL�GHORFDOL]]D]LRQH��

$SSDUH� GHO� WXWWR� HYLGHQWH� FKH� VLD� OD� PDWHULD� GHOOD� UHVSRQVDELOLWj� SHQDOH� FKH�
TXHOOD�GHOOD�SUHYHQ]LRQH�SHQDOH��DQFKH�VH�GHSXUDWH�GDL�SURILOL�GL�DVVROXWD�LQFRPSD�
WLELOLWj�FRQ�LO�VLVWHPD�FRVWLWX]LRQDOH�UHSXEEOLFDQR��VRQR�ILQDOL]]DWH�DOOD�OLPLWD]LRQH�
GHOOD�OLEHUWj�SHUVRQDOH�LQ�PLVXUD�SHUIHWWDPHQWH�HTXLYDOHQWH��,O�WHPD�GHOOD�LQHJXDOH�
OHJLWWLPLWj�GHOOD� ORUR�ILVLRQRPLD�UHVWHUj�FRPH�GDWR� LQHOLPLQDELOH��PD�OD�QHFHVVLWj�
�
�

���$��0$1*,21(��Le misure di prevenzione nel nuovo ‘Codice Antimafia’ (d.lgs. n. 159/2011)��LQ�
%��520$12�*��7,1(%5$��D�FXUD�GL���Il diritto penale della criminalità organizzata��*LXIIUq��0LODQR��
������S�������$��%$/6$02�&��0$/7(6(��Il Codice antimafia��2IILFLQD�GHO�'LULWWR�*LXIIUq��0LODQR��
������6L�DYYLD�XQ�QXRYR�SHUFRUVR�JLXULVSUXGHQ]LDOH�SHU�LO�JLXGL]LR�GL�SHULFRORVLWj�VRFLDOH�LQ�FRQFUHWR�
H�DWWXDOH��YDJOLDWD�QHOOD�VXD�IRQGDWH]]D�GDO�JLXGLFH�QHO�PRPHQWR�LQ�FXL�DGRWWD�OD�PLVXUD�GL�SUHYHQ�
]LRQH�H�SDVVDWD�VXFFHVVLYDPHQWH�DO�YDJOLR�SHU�YHULILFDUQH�SHULRGLFDPHQWH�O¶DWWXDOLWj��FRPH�VDQFLWR�LQ�
PDQLHUD�LQFRQWURYHUWLELOH�GD�&DVV���6H]��,��VHQW����JLXJQR�������Q���������LQ�www.cassazione.it�� LQ�
UHOD]LRQH�DOOD�PLVXUD�GHO�IRJOLR�GL�YLD�REEOLJDWRULR�±�DUW�����G�OJV��Q�����������±�DSSOLFDWD�D�VHJXLWR�GL�
DVVROX]LRQH�GHO�UHDWR�GL�DFFDWWRQDJJLR��

���3HU�WXWWH�OH�LPSOLFD]LRQL�UHODWLYH��VL�ULQYLD�D�0��%(572/,12��Diritti fondamentali e diritto pe-
nale della prevenzione nel paradigma dell’efficienza�� LQ�&�(�� 3$/,(52�)��9,*$1Ñ�)��%$6,/(�*�/��
*$77$��D�FXUD�GL���Studi in onore di Emilio Dolcini,�La pena, ancora: fra attualità e tradizione��YRO��
,��*LXIIUq��0LODQR��������S�������



��� Pasquale Troncone�

GL�JDUDQWLUH� OD� VDOYDJXDUGLD�GHL�GLULWWL�SUHYDOHQWL�GHOOD�FROOHWWLYLWj� VDUj� VHPSUH� LQ�
JUDGR�GL�VRVWHQHUH�OD�FRHVLVWHQ]D�GHOOH�GLYHUVH�³UHVSRQVDELOLWj�SHQDOL´�FRPH�³ELQD�
ULR�XQLFR´��SUHFLVDQGR�FKH�GD�PLVXUH�GL�SROL]LD�VRQR�VWDWH� ULFLFODWH�FRPH�PLVXUH�
JLXULVGL]LRQDOL�D�FRQWHQXWR�SUREDWRULR�ULVWUHWWR�H�UDIIRU]DWR��

'LVPHVVL�L�SDQQL�GHOO¶HPHUJHQ]D��DO�ILQH�GL�DVVLFXUDUH�VWDELOLWj�DO�VLVWHPD�GL�SR�
WHUH��LO�WHPD�GL�DOODUPH�KD�SHUGXWR�OH�VXH�FRRUGLQDWH�GL�HFFH]LRQDOLWj��SHU�DVVXPHUH�
XQD� GLPHQVLRQH� RUGLQDULD� H� VRSUDWWXWWR� ILVLRORJLFD� QHOO¶DPELWR� GHOO¶RUGLQDPHQWR�
SHQDOH�LWDOLDQR��SRLFKp�ULVSRQGHQWH�D�HVLJHQ]H�FKH�VL�SUHVHQWDQR�VXSHULRUL�H�SUHYD�
OHQWL�QHOO¶LQWHUR�DVVHWWR�VLVWHPDWLFR�GHOOD�SHQDOLWj��

6LD� SHU� FRQWHQXWR� RSHUDWLYR� FKH� SHU� O¶HIILFDFLD� GL� VDOYDJXDUGDUH� OD� VLFXUH]]D�
SXEEOLFD� FKH�� LQROWUH�� SHU� LO� FRPSDWLELOH� DVVHWWR� OHJLVODWLYR� UDJJLXQWR� RUPDL� QHO�
WHPSR��OD�FDWHJRULD�GHOOD�PLVXUD�GL�SUHYHQ]LRQH�DQWLPDILD�KD�JXDGDJQDWR�XQ�JUDGR�
GL�LGHQWLILFD]LRQH�QHOO¶DPELWR�GHOOD�VWHVVD�PDWULFH�JHQHWLFD�GHO�VLVWHPD�SHQDOH��DO�
SXQWR�FKH�GLYHQWD�LUULQXQFLDELOH��SHQD�LO�FUHDUVL�GL�ODFXQH�FKH�QRQ�SRWUHEEHUR�HVVH�
UH�DGHJXDWDPHQWH�FROPDWH�GDOOH�LQL]LDWLYH�GHOOD�OHJLVOD]LRQH�SHQDOH�RUGLQDULD��

�� Il VRIW� ODZ come camuffamento della burocrazia punitiva. L’ambi-
guità dell’informativa interdittiva antimafia 

/¶HVHPSLR� SL�� HYLGHQWH� GL� ³EXURFUD]LD� SXQLWLYD´� DIILGDWD� DOOD� GRSSLD� GRUVDOH�
GHOOD�OHJDOLWj�q�TXHOOD�FKH�VL�q�DQGDWD�VYLOXSSDQGR�FRQ�OH�YLFHQGH�QRUPDWLYH�H�DS�
SOLFDWLYH�GHOOD�F�G��LQIRUPD]LRQH�LQWHUGLWWLYD�DQWLPDILD�FKH��SXU�ULYHVWHQGR�XQ�FD�
UDWWHUH�DPPLQLVWUDWLYR��FHOD�XQD�VLFXUD�H�DPELJXD�QDWXUD�DIIOLWWLYD�GHOOD�PLVXUD�����

/D�UDGLFH�VWRULFD�GHOOD�PLVXUD�DPPLQLVWUDWLYD�GHOO¶LQWHUGLWWLYD�DQWLPDILD�DIIRQ�
GD�OH�VXH�UDGLFL�QHOOD�OHJJH�5RJQRQL�/D�7RUUH�Q������������DGHJXDWDPHQWH�SRWHQ�
]LDWD�FRQ�XQD�VHULH�GL�LQWHUYHQWL�OHJLVODWLYL�VXFFHVVLYL��FKH�SHU�OD�SULPD�YROWD�LQWUR�
GXFH�OD�F�G��³GRFXPHQWD]LRQH�DQWLPDILD´�QHOOD�OHJLVOD]LRQH�LWDOLDQD�����

/¶LGHD�GL�IRQGR�LQYHVWH�OD�QHFHVVLWj�GL�QHXWUDOL]]DUH�O¶DFTXLVL]LRQH�H�OD�FLUFROD�
]LRQH�GHOOD�ULFFKH]]D�DOO¶LQWHUQR�GHL�FLUFXLWL�PDILRVL��SDUWHQGR�GDOO¶LPSHGLUH�GL�HQ�
WUDUH�LQ�FRQWDWWR�FRQ�OD�3XEEOLFD�$PPLQLVWUD]LRQH�SHU�FRQVHJXLUH�DSSDOWL�GL�IRUQL�
WXUD�GL�EHQL�H�VHUYL]L��/D�OHJJH�GHO������SRQHYD��LQIDWWL��SHU�OD�SULPD�YROWD�LO�SUR�
EOHPD�GL�LQWHUYHQLUH�VXOOD�FDSDFLWj�HFRQRPLFD�GHL�VRGDOL]L�FULPLQDOL�FKH�VL�LVWLWXL�
YDQR� LQ� IRUPD� GL� LPSUHVD�� XQLFR� FROODQWH� SHU� LO� PDQWHQLPHQWR� GHOOD� VWUXWWXUD� H�
VWUXPHQWR�SHU�XOWHULRUH�DUULFFKLPHQWR�DWWUDYHUVR�OD�FRQVXPD]LRQH�GL�UHDWL�FRQWUR�LO�
SDWULPRQLR�H�VRSUDWWXWWR�FRQWUR�OD�3XEEOLFD�$PPLQLVWUD]LRQH��FRPH�OD�FRUUX]LRQH�
�
�

���&��(/,$, Libertà personale e misure di prevenzione��*LXIIUq��0LODQR��������
���8��&,00,12��La nuova certificazione e le altre cautele antimafia��4XDWWURVROL��3DOHUPR��������

*��=*$*/,$5',&+�(��0(1*277,��La nuova certificazione antimafia��*LXIIUq��0LODQR��������)��*5,�
0$/',�� Il sistema delle certificazioni antimafia nella Pubblica Amministrazione�� /DXUXV�5REXIIR��
5RPD��������
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SXEEOLFD��OD�WXUEDWD�OLEHUWj�GHJOL�LQFDQWL��OD�FRUUX]LRQH�WUD�SULYDWL��HFF������
/D�PRGDOLWj�LQGLYLGXDWD�SHU�FRQVHQWLUH�XQ�FRQWUROOR�SUHYHQWLYR�GL�WLSR�DPPLQL�

VWUDWLYR�EXURFUDWLFR�VXL�VRJJHWWL�� VLQJROL�R� LQ�IRUPD�VRFLHWDULD��FKH�VL�SURSRQHYDQR�
FRPH�FRQWUDHQWL�GHOOD�3XEEOLFD�$PPLQLVWUD]LRQH��YHQLYD�SHU�OD�SULPD�YROWD�DIILGDWR�
DOOH�3UHIHWWXUH�FRQ�OR�VFRSR�GL�HVDPLQDUH�O¶HYHQWXDOH�HVLVWHQ]D�D�ORUR�FDULFR�GL�GLYLH�
WL��LPSHGLPHQWL�R�LQGLFL�GL�PDILRVLWj��,Q�TXHVWR�PRGR�DO�3UHIHWWR�YHQLYD�FRQIHULWR�XQ�
DPSLR�SRWHUH�GL�ULODVFLDUH�XQD�FHUWLILFD]LRQH�DOOH�3XEEOLFKH�$PPLQLVWUD]LRQL�FKH�QH�
DYHVVHUR�IDWWR�ULFKLHVWD��DWWR�DPPLQLVWUDWLYR�FKH�FRVWLWXLYD�OD�FRQGL]LRQH�QHFHVVDULD�
SHU�FRQVHQWLUH�GL�FRQFOXGHUH�FRQWUDWWL�FRQ�L�VROL�SULYDWL�FKH�YDQWDVVHUR�LO�UHTXLVLWR�GL�
DIILGDELOLWj��DO� ILQH�GL�DFTXLVLUH�VXO� OLEHUR�PHUFDWR�EHQL�H�VHUYL]L�����1RQ�q�XQ�FDVR�
FKH�DQFRUD�XQD�YROWD�FRPSDUH� LO�SRWHUH�SUHIHWWL]LR��TXLQGL� LO�SRWHUH�JRYHUQDWLYR��D�
UHJRODUH�XQ�FDPSR�FKH�FRQFHUQH�OD�PDWHULD�GHOOD�SHULFRORVLWj�VRFLDOH��

&RQ�XQR�VJXDUGR�UHWURVSHWWLYR�ELVRJQD�GLUH�FKH�OD�FHUWLILFD]LRQH�ULODVFLDWD�R�LO�
VXR�PDQFDWR�ULODVFLR�FKH�DVVXPH�OD�IRUPD�SURYYHGLPHQWDOH�GHOO¶LQIRUPD]LRQH�LQ�
WHUGLWWLYD�DQWLPDILD�q�DQGDWD�D�FRJOLHUH�QHO�FRUVR�GHO�WHPSR�GLYHUVL�RELHWWLYL�IRQ�
GDPHQWDOL��LPSHGLUH�D�VRJJHWWL�R�SHUVRQH�JLXULGLFKH�DSSDUWHQHQWL�DG�DPELHQWL�FUL�
PLQDOL�GL� DFTXLVLUH� ULFFKH]]D� OHFLWD�SHU� FRQIRQGHUOD� FRQ�TXHOOD� LOOHFLWD� DO� ILQH�GL�
ULFLFODUOD�� ULFHUFDUH� VXO�PHUFDWR� LO�PLJOLRUH� FRQWUDHQWH� LQ� JUDGR�GL� IRUQLUH� TXHOOD�
SUHVWD]LRQH�ULVSRQGHQWH�D�SDUDPHWUL�GL�HFRQRPLFLWj�H�TXDOLWj�SURIHVVLRQDOH��DVVLFX�
UDUH�LO�ULVSHWWR�GHO�SULQFLSLR�GL�OLEHUD�FRQFRUUHQ]D��ULPDUFDWR�QHO������GDOO¶DUW������
&RVW��� LPSHGLUH� OD� FRUUX]LRQH� GHL� SXEEOLFL� IXQ]LRQDUL� QHOOD� IDVH� GL� FRQIHULPHQWR�
GHJOL�DSSDOWL�SXEEOLFL��

/R�VYLOXSSR�VWRULFR�GHOOD�GLVFLSOLQD�QRUPDWLYD��FXOPLQDWD�QHJOL�DUWW�����H�VHJJ��
GHO�YLJHQWH�&RGLFH�DQWLPDILD��q�XWLOH�D�GHWHUPLQDUH�TXDOH�JUDGR�GL�VHPSUH�PDJJLR�
UH�SHUYDVLYLWj�KD�FDUDWWHUL]]DWR�O¶LQWHUYHQWR�SUHIHWWL]LR�H�TXDOL�WHQVLRQL�KD�ULYHUVDWR�
QHO�FDPSR�GHOOH�JDUDQ]LH�GHOOD�SHUVRQD�H�GHOOD�OHJDOLWj��

2FFRUUH�SUHPHWWHUH�FKH�LO�FRDFHUYR�LGHDOH�GD�FXL�PXRYH�OD�OHJJH�5RJQRQL�/D�
7RUUH�KD�FRVWLWXLWR�SHU�O¶HSRFD�XQD�QXRYD�YLVLRQH�RSHUDWLYD�GL�FRQWUDVWR�DOO¶RUJD�
QL]]D]LRQH�PDILRVD��VLD�VXO�SLDQR�GHOOD�UHSUHVVLRQH�FKH�VX�TXHOOR�GHOOD�SUHYHQ]LR�
QH��LQ�SDUWLFRODUH�HFRQRPLFD��,Q�TXHO�PRPHQWR�VWRULFR�DSSDULYD�EHQ�FKLDUR�FKH�OD�
PDILD� DYHYD� DVVXQWR� XQD� GLPHQVLRQH� LPSUHQGLWRULDOH� LQ� JUDGR� GL� JDUDQWLUH� D� Vp�
VWHVVD�OD�VRSUDYYLYHQ]D�LQ�UDJLRQH�GL�XQD�HQRUPH�PDVVD�ILQDQ]LDULD�FKH�VL�HUD�DQ�
GDWD�YLD�YLD�FRVWLWXHQGR�QHO�WHPSR��4XHVWD�IRU]D�HFRQRPLFD��XQLWD�DOOD�IRU]D�GL�LQ�
WLPLGD]LRQH� GHOOD� GLPHQVLRQH� PLOLWDUH� VXO� WHUULWRULR�� VWDYD� LQFLGHQGR� SURIRQGD�
PHQWH� DQFKH� VXOOH� GLQDPLFKH� GHO�PHUFDWR� LQ� FXL� YHQLYD� DG� DIILHYROLUVL� OD� OLEHUD�
FRQFRUUHQ]D�H��TXLQGL��OD�SRVVLELOLWj�SHU�O¶LPSUHQGLWRUH�VDQR�GL�SURSRUVL�FRPH�LQ�
WHUORFXWRUH�DIILGDELOH�GHOOD�3XEEOLFD�$PPLQLVWUD]LRQH��
�
�

���3��$5/$&&+,��La mafia imprenditrice. L’etica mafiosa e lo spirito del capitalismo��,O�0XOLQR��
%RORJQD��������

���)�� ',� &5,67,1$�� L’informativa prefettizia quale presupposto per la revoca dell’aggiudi-
cazione��LQ�Giornale dir. amm.��������Q�����S������



��� Pasquale Troncone�

/D�OHJJH�GHO�������GXQTXH��DIILGDYD�SHU�OD�SULPD�YROWD�XQ�FRQWUROOR�SUHYHQWLYR�
VXOOH�DWWLYLWj�HFRQRPLFKH�DO�3UHIHWWR��UHSOLFDQGR�OR�VFKHPD�VWUDWHJLFR�GHOOH�PLVXUH�
GL�SUHYHQ]LRQH�SHUVRQDOL�H�SDWULPRQLDOL��D�WXWHOD�GHOOD�3XEEOLFD�$PPLQLVWUD]LRQH��
VWDELOHQGR�XQD�FHVXUD�FRQ�LO�SDVVDWR�VXOOD�EDVH�GL�XQ�JLXGL]LR�LO�FXL�VSD]LR�GL�PHUL�
WR�VL�q�VHPSUH�SL��DPSOLDWR��

1DWXUDOPHQWH�O¶LQWHUYHQWR�SUHIHWWL]LR�FRVWLWXLYD�XQD�GHOOH�LQGLVSHQVDELOL�FRQGL�
]LRQL�SUHOLPLQDUL�SHU�SDUWHFLSDUH�DJOL�DSSDOWL�SXEEOLFL�H�ODVFLDYD�LQWUDYHGHUH�TXHOOR�
FKH�UDSSUHVHQWHUj�LO�QRGR�GHOOH�DWWXDOL�TXHVWLRQL�VXOO¶LQWHUGLWWLYD�DQWLPDILD��YDOH�D�
GLUH�O¶LQWUHFFLR�WUD�FRPSHWHQ]H�DPPLQLVWUDWLYH�FRQ�OD�FRPSOLFDWD�PDFFKLQD�RSHUD�
WLYD�GHOOD�JLXVWL]LD�SHQDOH��

/¶RELHWWLYR�VWUDWHJLFR�q�TXHOOR�GL�³VTXDUFLDUH�LO�YHOR´����VXOOD�HIIHWWLYD�FRPSR�
VL]LRQH�GHOOD�SODWHD�VRFLDOH�H�JHVWLRQDOH�FKH�FRVWLWXLVFH�O¶LPSUHVD�SULYDWD�LQ�IRUPD�
VRFLHWDULD��,O�JLXGL]LR�GL�PHULWHYROH]]D�H�L�UHTXLVLWL�GL�DIILGDELOLWj�LQYHVWRQR�WDQWR�
OD�SHUVRQD�JLXULGLFD�TXDQWR� OH�SHUVRQH� ILVLFKH�FKH� VL� FROORFDQR�GLHWUR� LO�QDWXUDOH�
VFKHUPR�GHJOL�RUJDQL�VRFLDOL�����/¶LQGLYLGXD]LRQH�GHJOL�LQWHQWL�UHDOL��GHOOH�FRQGRWWH�
HIIHWWLYH�WHQXWH�H�GHL�OHJDPL�GL�FLDVFXQD�SHUVRQD�FRLQYROWD�QHOOD�YLWD�GHOOD�SHUVRQD�
JLXULGLFD�GHYRQR�IRUQLUH�OD�UDJLRQHYROH�FHUWH]]D�GHOOD�LQHVLVWHQ]D�GL�OHJDPL�FRQ�OD�
FULPLQDOLWj�RUJDQL]]DWD�GL�VWDPSR�PDILRVR�H�O¶LVWLWX]LRQH�GL�PHFFDQLVPL�LQWHUQL�LQ�
JUDGR�GL�SUHYHQLUH�H�LPSHGLUH�LQILOWUD]LRQL�GHJOL�RUJDQL�VRFLDOL��

/D�VHPSUH�PDJJLRUH�FRQVLVWHQ]D�GHOO¶LQWHUYHQWR�SUHIHWWL]LR�VL�UHJLVWUD�FRQ�XQD�
SULPD�ULIRUPD�DWWXDWD�FRQ�OD�OHJJH����OXJOLR�������Q������³Conversione in legge, 
con modificazioni, del decreto-legge 13 maggio 1991, n. 152, recante provvedi-
menti urgenti in tema di lotta alla criminalità organizzata e di trasparenza e buon 
andamento dell’attività amministrativa´� FKH� VWDELOL]]DYD� L� SUHFHGHQWL� LQWHUYHQWL�
GHOOD�OHJJH�Q�����������

6XFFHVVLYDPHQWH� OD� OHJJH� �� DJRVWR� ������ Q�� ���� ³Conversione in legge con 
modificazioni, del decreto-legge 8 giugno 1992, n. 306, recante modifiche urgenti 
al nuovo codice di procedura penale e provvedimenti di contrasto alla criminalità 
mafiosa´�HVWHQGHYD�OD�GLVFLSOLQD�UHODWLYD�DOOD�FHUWLILFD]LRQH�DQWLPDILD�D�WXWWL�L�QXR�
YL�GHOLWWL�HQWUDWL�D�IDU�SDUWH�GHO�FRPPD�� bis�GHOO¶DUW�����F�S�S��

/H�QRUPH�HQWUDWH�LQ�YLJRUH�LQ�PDQLHUD�GLVRUJDQLFD�QHO�FRUVR�GHJOL�DQQL�KDQQR�
WURYDWR� XQ� SULPR�PRPHQWR� GL� FRPSLXWD� UD]LRQDOL]]D]LRQH� LQ� XQ� UHJRODPHQWR� GL�
VHPSOLILFD]LRQH�YDUDWR�FRQ�LO�G�3�5����JLXJQR�������Q������³Regolamento recante 
norme per la semplificazione dei procedimenti relativi al rilascio delle comunica-
zioni e delle informazioni antimafia´� FKH� DYHYD� LQ� JUDQ� SDUWH� ULSUHVR� LO� ODYRUR�
QRUPDWLYR�VYROWR�FRQ�LO�SUHFHGHQWH�G�OJV����DJRVWR�������Q������³Disposizioni at-
�
�

���)HOLFH�HVSUHVVLRQH�FRQLDWD�GD�)��*$/*$12��Trattato di diritto civile. Le società in genere��&H�
GDP��3DGRYD�� S�� ����� SHU� HYLGHQ]LDUH� LQ�PDQLHUD�SODVWLFD� OD� QHFHVVLWj� GL� FRQRVFHUH� DFFXUDWDPHQWH�
O¶RUJDQL]]D]LRQH�LQWHUQD�GHOO¶D]LHQGD�H�GHOOH�SHUVRQH�FKH�ULYHVWRQR�TXDOLILFKH�VRFLDOL�H�JHVWLRQDOL��

���&��9,6&217,��Strategie di contrasto dell’inquinamento criminale dell’economia: il nodo dei 
rapporti tra mafie e imprese��LQ�Riv. it. dir. proc. pen.��������S�������
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tuative della legge 17 gennaio 1994, n. 47, in materia di comunicazioni e certifi-
cazioni previste dalla normativa antimafia nonché disposizioni concernenti i po-
teri del prefetto in materia di contrasto alla criminalità organizzata´��

$SSDUH�GXQTXH�HYLGHQWH�D�TXHVWR�SXQWR�FKH�JOL�LQWUHFFL�WUD�OH�GLYHUVH�DXWRULWj�
FRPSHWHQWL�� DPPLQLVWUDWLYH� H� JLXGL]LDULH�� DYHYDQR� GL� JUDQ� OXQJR� DSSHVDQWLWR� XQ�
TXDGUR�RSHUDWLYR�OD�FXL�ULFDGXWD�FUHDYD�VHUL�LQWUDOFL�DOO¶RSHUDWLYLWj�GHOOH�LPSUHVH��

,O�SXQWR�GL�DSSURGR�DQFKH�LQ�TXHVWD�PDWHULD��GL�GLIILFLOH�FROORFD]LRQH�VLVWHPDWL�
FD��q�OD�GLVFLSOLQD�SUHYLVWD�FRQ�JOL�DUW�����VHJJ��GHO�&RGLFH�DQWLPDILD�Q������������
7XWWDYLD��FRQ�OR�VFRSR�GL�DOOHJJHULUH�OH�SDVWRLH�EXURFUDWLFKH��YHQLYD�YDUDWD�OD�VXF�
FHVVLYD�OHJJH����RWWREUH�������Q������³Modifiche al codice delle leggi antimafia e 
delle misure di prevenzione, di cui al decreto legislativo 6 settembre 2011, n. 159, 
al codice penale e alle norme di attuazione, di coordinamento e transitorie del 
codice di procedura penale e altre disposizioni. Delega al Governo per la tutela 
del lavoro nelle aziende sequestrate e confiscate´��

/D�QXRYD�OHJJH�LQWURGXFH�XQD�QXRYD�FODVVH�GL�SURYYHGLPHQWL�SUHIHWWL]L�LQ�FXL�VL�
GLVWLQJXH� OD�³FRPXQLFD]LRQH´�GDOOD�³LQIRUPD]LRQH´�DQWLPDILD��/D�SULPD�FRVWLWXL�
VFH�XQD�PHUD�GLFKLDUD]LRQH�GL�VFLHQ]D�LQ�RUGLQH�D�IDWWL��FRPH�O¶HVLVWHQ]D�GL�GLYLHWL��
FDXVH�GL�GHFDGHQ]D�R�VRVSHQVLRQL�FKH�q�RSSRUWXQR�FRQRVFHUH��/¶LQIRUPD]LRQH��LQ�
YHFH��KD�XQ�FRQWHQXWR�GLYHUVLILFDWR�H�LQFLVLYR��GRYH�GD�XQ�YHUVR�DWWHVWD�O¶HVLVWHQ]D�
R�PHQR�GL�VLWXD]LRQL�GL�QRQ�LQWHUGL]LRQH�GL�TXDQWR�q�RJJHWWR�GHOOH�FRPXQLFD]LRQL��
GDOO¶DOWUR�DWWHVWD�OD�VXVVLVWHQ]D�GL�LQILOWUD]LRQL�PDILRVH�WDOL�GD�FRQGL]LRQDUH�OH�VFHO�
WH� H� OD�JHVWLRQH�GHOOH� LPSUHVH� FKH� LQWHQGRQR�HQWUDUH� LQ� UDSSRUWR�GL� DIIDUL� FRQ� OD�
3XEEOLFD�$PPLQLVWUD]LRQH��

,O� YHUR� QRGR� LUULVROWR� GHOO¶LQWHUGLWWLYD� DQWLPDILD� q� LQVLWR� QHOOD� FRQIXVD� QDWXUD�
JLXULGLFD�GHO�SURYYHGLPHQWR�FKH�VRUWLVFH�HIIHWWL�FKLDUDPHQWH�UHSUHVVLYL�FKH�YDQ�
QR�EHQ�OD�GL�Oj�GL�TXDQWR�OD�QDWXUD�DPPLQLVWUDWLYD�GHOOD�GHFLVLRQH�IDUHEEH�VXSSRU�
UH�� FRQ�XQ� LQFUHPHQWR�GHOOD� VXD� DSSOLFD]LRQH�RJJHWWLYDPHQWH� DOODUPDQWH� FKH�QHO�
VROR�SHULRGR�����������KD�YLVWR�O¶LQWHUGL]LRQH�GL�GXHPLOD�LPSUHVH��DXPHQWDWH�GD�
����D�����FRQ�XQ�LQFUHPHQWR�GHO����������

1RQ�YL�q�GXEELR�FKH�SHU�JOL�HIIHWWL�SDUDOL]]DQWL�SHU�O¶LPSUHVD�FKH�O¶LQWHUGLWWLYD�
DQWLPDILD�UDSSUHVHQWD�KD�XQD�FDULFD�DIIOLWWLYD�FKH�OD�SRQH��VHSSXUH�QRQ�IRUPDOPHQ�
WH��DOO¶LQWHUQR�GHOO¶RUELWD�GHOOH�PLVXUH�GL�SUHYHQ]LRQH�ante delictum��'HFLVDPHQWH�
OLPLWDWLYH�GHL�GLULWWL�IRQGDPHQWDOL�GHOOD�SHUVRQD��GHOOD�VXD�OLEHUWj�GL�FUHDUH�HG�HVHU�
FLWDUH�XQ¶LPSUHVD��GHO�WXWWR�DQDORJD�DOOH�PLVXUH�GL�SUHYHQ]LRQH�SHUVRQDOL�� O¶LQWHU�
GLWWLYD� DQWLPDILD� VIXJJH� DG� XQ� SUHYHQWLYR� FRQWUROOR� GHOOD� JLXULVGL]LRQH� SHQDOH� H�
WXWWR�VL�JLRFD�QHO�FDPSR�GHOOD�IXQ]LRQH�DPPLQLVWUDWLYD��'HO�UHVWR�D�FRRQHVWDUH�XQD�
HYLGHQWH�QDWXUD�DIIOLWWLYD��WLSLFD�HVSUHVVLRQH�GL�XQD�EXURFUD]LD�SXQLWLYD��q�DQFKH�OD�
FROORFD]LRQH�GLVFLSOLQDUH�QHOO¶DPELWR�GHO�&RGLFH�DQWLPDILD�H�OH�LQWLPH�FRQQHVVLRQL�
FRQ�WXWWD�OD�PDWHULD�SHQDOH�GHOOD�SUHYHQ]LRQH�ante delictum��

$�PLQDUQH�SRL�LO�WHUUHQR�q�LQWHUYHQXWD�QHJOL�XOWLPL�WHPSL�OD�GXULVVLPD�GHFLVLRQH�
�
�

���,�GDWL�VRQR�ULIHULWL�GDOO¶$1$&�LQ�GDWD���OXJOLR�������LQ�www.anticorruzione.it. 
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GHOOD�&RUWH� GL� 6WUDVEXUJR� QHO� FDVR�'H� 7RPPDVR����� FKH� VL� SRVVD� ULWHQHUH� GLULWWR�
FRQVROLGDWR�R�PHQR��QHO�PHWWHUH�LQ�GLVFXVVLRQH�WXWWR�LO�VLVWHPD�LQWHUQR�GHOOH�PLVX�
UH�praeter delictum� KD� RELHWWDWR� LQ� SDUWLFRODUH� FKH� OD�PLVXUD� GHOOD� VRUYHJOLDQ]D�
VSHFLDOH�FRQ�REEOLJR�GL�VRJJLRUQR�QHO�FRPXQH�GL�UHVLGHQ]D�QRQ�SXz�HVVHUH�ULWH�
QXWD�FRPSDWLELOH�FRQ�L�SULQFLSv�GL�GHWHUPLQDWH]]D�H�SUHYHGLELOLWj�GHOOH�FRQVHJXHQ�
]H�VDQ]LRQDWRULH��VWDQWH� LO�FRQWHQXWR�GL� WDOXQH�SUHVFUL]LRQL�HVWUHPDPHQWH�YDJKH��
FRPH�TXHOOH�GL�³YLYHUH�RQHVWDPHQWH´�H�GL�³ULVSHWWDUH�OH�OHJJL´�����

*OL�HIIHWWL�GL�TXHVWD�GHFLVLRQH�DVVXPRQR�FHUWDPHQWH�VLJQLILFDWLYH� ULFDGXWH�VXO�
VLVWHPD�GHOOH� LQWHUGLWWLYH�IRUPDOL]]DWR�DOO¶DUW�����GHO�&RGLFH�DQWLPDILD�� ULIRUPDWR�
QHO������H�SRL�QHO�������RYH�VL�SUHYHGRQR�GXH�GLYHUVH� LSRWHVL�GL�SURYYHGLPHQWL�
LQWHUGLWWLYL� FKH� SHU� LO� SHVR� GHL� SURSUL� HIIHWWL� YDQQR� GLVWLQWL� QHOOH� F�G�� LQWHUGLWWLYH�
³JHQHULFKH´��GLVFLSOLQDWH�GDOO¶DUW������FRPPD����OHWW��d� HG�e� H��LQ�SDUWH��GDOO¶DUW��
���� FRPPD���� G�OJV�� Q�� ����������GDOO¶DOWUD� VRWWR�FDWHJRULD� GHOOH� F�G�� LQWHUGLWWLYH�
³VSHFLILFKH´��GLVFLSOLQDWH�GDO�PHGHVLPR�DUW������FRPPD����OHWW��a���b���c� HG�f�� 

3HU�OH�LQWHUGLWWLYH�VSHFLILFKH�O¶DOODUPH�VXOOH�JDUDQ]LH�IRQGDPHQWDOL�q�FHUWDPHQ�
WH�SL��FRQWHQXWR�SRLFKp�LO�OHJLVODWRUH�LQGLFD�LQ�PRGR�DQDOLWLFR�H�WDVVDWLYR�L�SUHVXS�
SRVWL�RJJHWWLYL�GD�FXL�LO�3UHIHWWR�SXz�GHVXPHUH�OD�FRPSOLFLWj�PDILRVD�VRJJLDFHQWH�
R�FRPSLDFHQWH�GL�XQ¶LPSUHVD��HYLWDQGR�HFFHVVL�GL�GLVFUH]LRQDOLWj�GHOO¶RUJDQR�DP�
PLQLVWUDWLYR��,O�WHPD�FKH�VXVFLWD�PDJJLRUH�DOODUPH��DOOD�OXFH�GHOOH�VRSUDYYHQLHQ]H�
JLXULVSUXGHQ]LDOL��q�TXHOOR�GHOOH�LQIRUPD]LRQL�LQWHUGLWWLYH�JHQHULFKH�GRYH�OD�GLVFL�
SOLQD�q�WDOPHQWH�DPSLD�HG�LQGHWHUPLQDWD�GD�FRQVHQWLUH�GL�VFRQILQDUH�QHO�SXUR�DUEL�
WULR��IDFHQGR�HPHUJHUH�OD�YHUD�QDWXUD�SHQDOH�GL�WDOXQL�SURYYHGLPHQWL�VHEEHQH�DP�
PDQWDWL�GL�FDUDWWHUH�DPPLQLVWUDWLYR��

/H�SUHVH�GL�SRVL]LRQH�GHOOD�JLXULVSUXGHQ]D�DPPLQLVWUDWLYD�GHO�&RQVLJOLR�GL�6WD�
WR�RULHQWDQR�SHU�XQ�QXRYR�GHFLVLYR�SHUFRUVR�GL�OHJDOLWj�H�GL�FRQWHQLPHQWR�GL�XQR�
VWUXPHQWR�DPPLQLVWUDWLYR�OD�FXL�DIIOLWWLYLWj�GHYH�HVVHUH�FRQGL]LRQDWD�GDOOH�JDUDQ�
]LH�IRQGDPHQWDOL��DO�ILQH�GL�FRQWHQHUH�XQD�QRUPD�FKH�SHU�L�VXRL�HIIHWWL�DVVXPH��SXU�
VHQ]D�HVVHUOR�IRUPDOPHQWH��XQD�PLVXUD�GL�WLSR�SHQDOH��³11. Ritiene questo Colle-
gio che, alla luce di quanto si è chiarito, siano così soddisfatte le condizioni di 
tassatività sostanziale, richieste dal diritto convenzionale e dal diritto costituzio-
nale interno, e indefettibili anche per la delicatissima materia delle informazioni 

�
�

���&RUWH�('8��*UDQGH�&DPHUD�����IHEEUDLR�������De Tommaso�F��,WDOLD��Q������������
���6XO�WHPD�$�0��0$8*(5,��Misure di prevenzione e fattispecie a pericolosità generica: la Corte 

Europea condanna l’Italia per la mancanza di qualità della “legge, ma una rondine non fa primavera��
LQ�www.penalecontemporaneo.it����PDU]R�������)��9,*$1Ñ��La Corte di Strasburgo assesta un duro 
colpo alla disciplina italiana delle misure di prevenzione personali��LQ�www.penalecontemporaneo.it��
��PDU]R�������5��0$*,��Per uno statuto unitario dell’apprezzamento della pericolosità sociale. Le 
misure di prevenzione a metà del guado�� LQ� www.penalecontemporaneo.it�� ��� PDU]R� ������ 9��
0$,(//2��De Tommaso c. Italia e la cattiva coscienza delle misure di prevenzione�� LQ�Dir. pen. 
proc.��������S��������*��$0$5(//,��L’onda lunga della sentenza De Tommaso: ore contate per 
l’interdittiva antimafia “generica” ex art. 84, co. 4, lett. d) ed e) d.lgs n. 159/2011�� LQ�
www.penalecontemporaneo.it�����RWWREUH�������



� Origine ed evoluzione delle misure preventive antimafia ���

antimafia a tutela di diritti fondamentali, come la Corte europea dei diritti 
dell’uomo e la Corte costituzionale nella propria costante giurisprudenza ribadi-
scono´�����

$SSDUH��LQ�GHILQLWLYD��HYLGHQWH�FKH�OH�EXRQH�LQWHQ]LRQL�GL�ULFRUUHUH�D�VWUXPHQWL�
GL�SUHYHQ]LRQH�SHU�FRQWUDVWDUH�LO�IHQRPHQR�PDILRVR�QHOOD�VXD�GLPHQVLRQH�HFRQR�
PLFD�VL�VFRQWUDQR�FRQ�OR�VWDWXWR�GHOOD�OHJDOLWj�LQWHUQD�H�SRL�FRPXQLWDULD��QHOOD�VWHV�
VD�PLVXUD�LQ�FXL�OR�VFRQWUR�q�YLYR�WUD�L�GLULWWL�IRQGDPHQWDOL�GHOOD�SHUVRQD�H�WXWWR�LO�
VLVWHPD�GHOOD�SUHYHQ]LRQH�DQWLPDILD�SHUVRQDOH�H�SDWULPRQLDOH��1H�ULVXOWDQR�FRP�
SURPHVVL��SHUDOWUR��L�GLULWWL�DVVROXWL�ILVVDWL�DJOL�DUWW����H����&RVW��ROWUH�DL�SDUDPHWUL�
VDQFLWL�DOO¶DUW����&RQYHQ]LRQH�('8��OLEHUWj�SHUVRQDOH��DUWW����H���&RQYHQ]LRQH�('8��
VX�HTXR�SURFHVVR�H�OHJDOLWj�FRQYHQ]LRQDOH��H�DUW�����SURW�����&RQYHQ]LRQH�('8�VXO�
OD�OLEHUWj�GL�FLUFROD]LRQH�GHOOH�SHUVRQH��

/¶RSHUD�GHOOD�JLXULVGL]LRQH��DPPLQLVWUDWLYD�H�SHQDOH��DSSDUH�QHJOL�XOWLPL�DQQL�
VHPSUH� SL�� RULHQWDWD� H� YLJLOH� QHO� SUHWHQGHUH� XQD� SXQWXDOH� H� DWWXDOH� LQIRUPDWLYD�
VXOOD�VXVVLVWHQ]D�GL�TXHL�FULWHUL�VSHFLILFL�FKH�SRVVRQR�IRQGDUH�OD�SHULFRORVLWj�VRFLD�
OH��FHUFDQGR�GL�GDUH�FRQWHQXWR�FRQFUHWR�D�SUHVLGL�QRUPDWLYL�GHO�WXWWR�JHQHULFL�H�DU�
ELWUDUL�FKH��VH�RVVHUYDWL�LQ�PDQLHUD�DXWRQRPD�H�DO�GL�IXRUL�GHO�VLVWHPD��YLROHUHEEH�
UR�LQ�UDGLFH�OD�OHJDOLWj�FRVWLWX]LRQDOH�H�LO�SULQFLSLR�GL�GHPRFUD]LD�����
� �

�
�

���&RQV��6WDWR��6H]�� ,,,�� VHQW���� VHWWHPEUH�������Q����������� LQ�www.giustiziaamministrativa.it��
,PSRUWDQWH�q�TXDQWR�DIIHUPD�VXOOD�JHQHULFD�LQGLFD]LRQH�GHO�FDQRQH�GL�FRQWLJXLWj�FKH��³consenta ra-
gionevolmente di prevedere l’applicazione della misura interdittiva in presenza delle due forme di 
contiguità, compiacente o soggiacente, dell’impresa ad influenze mafiose, allorquando, cioè, un 
operatore economico si lasci condizionare dalla minaccia mafiosa e si lasci imporre le condizioni 
(e/o le persone, le imprese e/o le logiche) da questa volute o, per altro verso, decida di scendere 
consapevolmente a patti con la mafia nella prospettiva di un qualsivoglia vantaggio per la propria 
attività´��

���$�0�� 0$8*(5,�� La Suprema Corte pretende un uso più consapevole della categoria del-
l’impresa mafiosa in conformità ai principi costituzionali��QRWD�D�&DVV���6H]��9��VHQW�����GLFHPEUH�
������Q���������LQ�www.penalecontemporaneo.it�����JHQQDLR�������
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