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5 Can the law create discrimination?

Migration, territorial sovereignty, and the
search for equality

Valeria Marzocco

Introduction: a conditional right—the two faces of the right to
migrate

Although ours is often described as the “age of migration’ (Castles and Miller
1993), the phenomenon itself is by no means without precedent. Studies in
population genetics have shown that our species is undoubtedly the result of
successful selection throughout history. However, it is also originally—and
above all else—the product of a history of mass migrations that began around
200,000 years ago in a region of East Africa and subsequently spread across
the planet (Cavalli Sforza and Bodmer 1999). It is no simplification to say
that today, as in the past, what drives humans to migrate has remained sub-
stantially unchanged throughout the millennia. The specific reasons may
vary throughout history, but the main factor is the search for improved living
conditions and the necessity to satisfy material needs, both as individuals and
as a community.

This premise, which may appear somewhat peripheral to the questions
posed by migration as a matter subject to legal classification, is actually an
integral part of the debate, which is centred on the right to migrate and its
status in law. Within this debate, the issue of classifying the right to migrate
emerges in far from unequivocal terms. This is especially so if we consider the
problems related to reconstructing it from the viewpoint of a comprehensive
subjective claim, from which to derive a shared regulatory regime concern-
ing the exercise of territorial sovereignty by states.

If the nature of the faculty to migrate as a human right is anything but
clear cut, unlike in the past, this may be partly explained by the framework in
which this issue is naturally situated: that of the link, or rather, the tension
between migration and territorial sovereignty.

This link is deeply rooted in the history of the classtfication of the right to
migrate. Its importance is rooted in the legal standpoint and its dilemmatic
establishment as a universalist claim from the moment doctrines of modern
natural law constructed their first definitions in this regard. The legal classi-
fication of the migrant is similarly tied in with statehood. Their specific status
differs from that of the mere “foreigner’ in virtue of the very purpose of
migration: the migrant (unlike the foreigner ‘who comes today and goes
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134  Valeria Marsocco

tomorrow’) is ‘the person who comes today and stays tomorrow’ {Simmet
1950, 401-408). Defining the right to migrate thus implies acknowledgin )
the demand of migrants vis-i-vis the host political community: to be Permit%
ted to establish themselves in that commupity and, above all, to enjoy some
if not all, the prerogatives of citizenship. f
It is evident from these premises that the right to migrate simply presup-
poses, by its very definition and aims, the entire imagery on which the modq.
ern state has been built (i.e. borders, territory, citizenship). This reveals 5
conflict with the equally crucial prerogative of political communities to cop-
trol and govern their political space. Nevertheless, in light of the above, the
nature of this right, which is frequently a specific topic of legal scholarshil;
cannot be understood without addressing the different aspects throug};
w'hich the relationship between migration and sovereignty is interpreted. Its
hlstoyy as a concept unequivocally demonstrates that the right to migrate is
conditional; it is subordinate to the sovereignty of states, which establishes
the forms and modalities of its effectiveness. Conversely, the regime that 3
State can exercise its power over the different forms of migration also differs
in relation to the distinct phenomena of immigration and emigration. The
Fentrality of these arguments is set out descriptively in migration law, and its
importance allows for two distinct interpretations: either that the faculty to
migrate is a human right that can only be a universal right, definable in terms
of freedom of movement across borders (Pécoud and de Guchteneire 2007)
or conversely that it is not because it is subject to a different regime in which
the critical aspects concerning the link between migration and sovereignty
relate to the right to immigrate itself,
~ Due 1o its legal nature, the bidirectional nature of mugration has led to
inequalities in the enforcement of the right to migrate, a disparity that arises
frorp an assessment made from the perspective of territorial sovereignty,
Whﬂe the right to emigrare is unrestricted, with a few historical exceptions
this is not the case for immigration, as the latter calls into question the con-’
cept of sovereignty as the domination of political space and the prerogatives
that derive from it.

Thus, if there is a fundamental right to mugrate, it clearly does not have the
same degree of effectiveness in both aspects: 1t 15 a fill right because states
cannot curtail it, as they cannot prevent individuals from freely exercising it.
This right is restricted in relation to tmmigration, given the different effects
that crossing borders from one political community to another produces in
domestic law.

These are the two faces of the right to migrate and the different legal
regimes that arise from them. They pose crucial questions precisely because
it is legitimate to ask whether migration is a universal human right. The
prcx?nisc for an affirmative answer can only be implicit because it takes a nor-
mative stance on the universality of this right, regardless of the terms of its
relatipnship to state communities. However, if the nature of the entitlement
to migrate is recognised as a single overarching universal human right, we
may ask whether this can guarantee its effectiveness within the framework of
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current immigration law and further, in terms of the aim of inclusion for the
enjoyment of the nghts that it aspires to.

This chapter discusses whether the right to migrate is underpinned by the
demand for equality. If this is not so, it will surely be condemned to remain
a chimaera—as a concept whose ultimate aim 1s inclusion and participation
in the host political community. Before pursuing this line of thought, it may
be helpful to take a closer look at the link between territorial sovereignty and
migration. Its traces may be found in the conceptual history of sus migrandi
in modern theorisations.

In this process, migration and sovereignty may lie at the heart of structural
references and reciprocal contradictions, just as they did in the past.

5.1 Ius migrandi: theory and ideology

The recognition of the right to emigrate has a solid foundation in contem-
porary constitutionalism, as testified by the post-war constitutions, interna-
tional treaties and conventions that led to contemporary constitutionalism
(Article 13 Universal Declaration of Human Rights 1948; Article 12.2
Internatiopal Covepant on Civil and Political Rights 1966; Article 2.2.
European Convention for the Protection of Human Rights and Fundamental
Freedoms). All these documents confirm 2 long history, dating back to the
Magna Carta of 1215 (Article 42) or further. Its elements tended to reappear
in the French Constitution of 1791 and the US Expatriaton Act of 1868.
Emigration is undoubtedly considered a fundamental right, especially in
post-Westphalian regimes; however, this is not true for the right to immi-
grate, over which states exercise their control. For some scholars, this dichot-
omy is to be interpreted as an expression of a crucial aspect of territorial
sovereignty, namely, the self-government of a political community (Walzer
1983, 40—41; Rawls 1999; Miller 1995, 128-129).

This perspective is not supported by political theory alone. We may recall
that the system of international protection—outlining the circumstances in
which the right to asylum may be granted—establishes no fundamental {or
human) right to immigrate (Miller 2016, 11-31). Case law on the European
Court of Human Rights seems to lead to the same conclusion: the Court
has repeatedly confirmed that border control by states is a consolidated prin-
ciple among the sources of international law (Owmoregie and Others v
Norway, Appl. No. 265 /07, Council of Europe: European Court of Human
Rights, 31 July 2008; Saadi v Italy, Application No. 37201,/06 [2008]
ECtHR). Unlike migration, which is seen as a phenomenon intrinsic to the
very history of the human species, the recognition of a right 10 migrate
seems to be torn into two regulatory regimes reflecting the varying nature
of the claims that individuals and groups may bring. Critical issues of this
kind are deeply rooted in the conceptual history of the right to migrate,
which developed in parallel with its earliest formulations in modern scholar-
ship. Despite the complexity of the topic, which is set within the framework
of significantly heterogeneous theories quite often, fus migrandiis ingrained
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in Western legal culture, conveying instances and ideologies that must be
considered if we are to infer useful elements from them and single out con-
siderations on the problems mentioned here, regarding the legal nature of
the right to migrate.

The next theme to be addressed will be an outline of copsiderations on
migration. It clarifies that the theory of sus migrandi stems, in one aspect,
from the meaning of the right to expatriate (and not by mere coincidence),
but the status of the claim to join a political community (which places the
right to migrate in a condition of constant and structural equilibrium with
the discretionary exercise of the duty of hospitality that states own) is quite
another,

Modern natural law doctrine thematises this specific expression of the
right to migrate through a somewhat ambiguous discussion on ¢us migrands,
which is derived from a discourse that, while theorising the value of the
natural nght of the individual, establishes that its exercise 1s ‘conditioned’ by
the prerogatives of sovereignty.

This viewpoint was already implicit in late scholastic doctrines. It came to
be systematised through the development of contractualist theortes that
were typical of the natural law scholarship of the Jater modern age. This was
a framework in which a corollary of the legitimisation of state sovereignty,
grounded in the pact between citizens and sovereign, was the prerogative to
control the territory as the legal and symbolic space. A concrete instance of
this would be the later argument that sought to distinguish between individ-
ual and group migrations. If the former (discessio singulorum) does not affect
the pactum between the sovereign and citizens, without prejudice to exercis-
ing any state prerogatives, the latter is in clear opposition, as it is likely to
violate their conditions (Grotius 1913).

Although balancing individual rights and public interest in relation to dus
migrandi is a constant in the natural law tradition, there are also some
instances of a more lenient attitude towards group migration. Even so, as in
Pufendorf’s case, it would seem unreasonable to deny the latter while grant-
ing individual freedom vo migrate—"si enim singulis Heet pro avbitrio migrare,
cur liceat pluribus, quibus sedem fortunarum eodewm tempore transferve com-
modum estt (if it is lawful for individuals to migrate at their own discretion,
why should it be permissible for many, to whom it is advantageous to transfer
the seat of fortunes at the same time?)’ This argument, albeit useful to limit
its scope, still relates to the risks involved in mass emigration. It is undoubt-
edly necessary to consider the risks inberent in the departure of groups of
citizens from a territory—such as leaving cities bereft of their inhabitants—
but this phenomenon was insufficient to loosen the bond with secietas civilis
inter bomines (civil society between human beings), because the corruptio
(degeneration) of a society is offset by the generatio (birth) of a new one,
when a conception of societal and cosmopolitan civil coexistence that would
not be absorbed into a state community prevails (Pufendorf 1688, 919).

It was within this contractual framework that later authors devised what
might be defined as an initial classification of migrant status. For Barbeyrac,
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there are circumstances where the individual right to migrate may not be
denied, such as flight from a tyrannical government, poverty and the impos-
sibility or difficulty of ensuring sustenance for oneself and one’s family
through work (Barbeyrac 1724, 307). :

Even from these initial observations, several interesting issues emerge
regarding the relationship between migration and sovereignty. However, we
should not underestimate the importance of doctrinal developments on
these topics among the late scholastics from the mid-sixteenth century
onwards.

This was the matrix from which an explicit theorisation of tus migrands
originated. Against this backdrop, the right to migrate was embedded in a
legal discourse which—albeit not yet in mature terms—sought to lay the
foundations of international law (s#s gemzinm), superimposing it onto an
ideal of communication and exchange between people (2us societatis et com-
municationis). This 1deal would be understood as a vehicle for the ‘natural’
sociality of human beings, which comes about through communication with
one’s peers to build tes and overcome the divisions dictated by the territory
and its borders (de Vitoria 1539). A set of rights, as the expression of a prin-
ciple of cosmopolitan hospitality that includes ius migrands, is firmly
anchored within this framework as a universal but structurally limited right.
It is asymmetrical and a human prerogative. For the scholarship of the time,
s migrandi was a natural right to which every individual was entitled to
from birth.

It is appropriate here to note that an ideological tension pervades the
premises, leading to the recognition of the right to migrate in a specific
period of European history that contributes to legitimising—from legal and
political viewpoints—the colonial conquest of non-European territories by
the states who are most directly engaged in extending their dominions
(Dummett 1992).

These aspects are explicit in the doctrine of Francisco de Vitoria, who
postulates a theory where the significant elements of ambiguity emerge.
Tus migrandi participates in the law of nature, which all of humanity must
be subject to. It is a prerogative that contributes to the realisation of
relations between people according to an ideal of cosmopolitanism based
on a shared human identity. For De Vitoria, this connects ¢us migrandi as
a ‘natural right’ to a complex of other freedorns. This also includes the
right to free movement (sus peregrinandi), which is understood as the
fundamental axiom of the law of natons (ius gentium) (de Vitoria 1539).
In this discourse, however, an additional and substantive feature of sus
migrandi emerged, one that De Vitoria deemed as possessing all the
characteristics of an implicitly non-universal right and as a clear rep-
resentation of the albeit undeclared affirmation of an asymmetry in the
ownership of this prerogative (since its declared universality only regards
Europeans, legitimising their right to expatriate). This does not address
the legal significance of immigration, as it is not addressed to every rec-
ognisable political community. Furthermore, it endorses the principle of
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the use of force against those who oppose it (vim vi repellere licet), thus
formally justifying the imperialistic claims of sovereign states (Williams Jr
1990, 37).

"The dual nature of ius migrandi—whose universality takes up an ideolog-
ical stance for what migration should mean, justifying its legitimacy based on
a conception whereby the only political community authorised to limit its
exercise was the state—continued to be part of the tradition handed down
from natural law to liberal schools of thought.

For Locke, of course, éus migrandi was firmly anchored in the migration/
scvereignty binomial if we accept that the right to migrate is a function of
the freedom to access the resources of the land, from which the title to indi-
vidual property is formed. The same conception, granting legitimacy to its
exercise, remained unchanged: the right to migrate was still the prerogative
of all and served to guarantee the occupation of the territory, subtracted
from the sovereignty of states. One example Locke provides is the occupa-
tion of ‘the wild woods and uncultvated waste of America’ through migra-
ton (Locke 1690, 294). Since it was uncultivated and uninhabited,
Europeans could only imagine it. For Kant, however, a different order of
discourse entered the scene, making explicit what had been a matter of mere
ideclogy in previous theories of ius migrandi, thanks to the clear and deci-
sive juridical connotation that he gave to the relationship between migration
and territonal sovereignty.

For Kant, the relationship between fus migrandi and state sovereign power
is central to a discourse that brings out the viewpoint of sovereignty through
the formulation of the ‘universal duty of hospitality’. This is geared towards
peaceful and lasting human coexistence and the object of 2 moral imperative
(Kant 1795; Nussbaum 1997, 25-58). As Derrida puts it when commenting
on Perpetual Peace (the short treatise where this theme is discussed), the
roots of 2 lasting vision that would have a decisive impact on political and
legal thought for years to come may already be found in this late eight-
eenth-century work (Derrida 1997).

Focusing his critique on the notion of ‘world citizenship’, the French phi-
losopher sees Kant’s legacy as looking to the present age in a paradox whereby
the universal imperative of hospitality is conceived and manifested as a con-
straint. It is emptied of its alleged universality through a political definition
of its conditions. According to the Third Definitive Article, the ‘law of world
atizenship shall be limited to conditions of universal hospitality’ (Kant 1795,
1923, 443). Thus, Kant sees the duty of hospitality as intrinsically bound by
a constraint (it is never unconditional} that restricts—for the first time in
explicit terms—the perimeters of the right to migrate, whose universality can
be expressed as a ‘right of visitation’ ( Besuchsrecht) and not a ‘right of resi-
dence’ (Gastrecht) (Derrida 1997, 53-56). Despite forming the basis for the
concrete ideals of cosmopolitanism, the universal duty of hospitality remains
a moral imperative that is unable to override state-imposed limitations. This
duty is distinct from the political dimension, despite being subjected to it. It
materialises as an ethical imperative with no claim to any form of
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unconditionality. This is an exemplary circumstance, leading, as Derrida sug-
gests, to a state-centric model of hospitality that is contingent on the territo-
rial sovereignty of political subjects (Derrida 1999, 87).

5.2 The freedom of cross-border movement and its paradoxes

The doctrine of ius migrandi shows that the freedom to migrate has never
been considered free of public interference, either in its natural law formula-
tions or liberal positions. These terms fit into an ideological framework
deeply rooted in modern Western history, an instance of tension that runs
through legal and political reflections between (political) authorities and
(individual) freedom.

If the right to migrate, as the historical excursus broadly outlined here has
shown, has never been seen as a comprehensive universal right (at any rate,
it has not yet been declared to be so in the sources of international and con-
venttiopal law), we may well ask whether the tie between migration and sov-
ereignty does not fall into a broader debate on the legal nature of universalist
claims, whose effectiveness is still a matter for the political power of states.

Naturally, the dual aspects of the right to migrate not only raise the prob-
lem of different regulatory regimes governing the distinct actions of emigra-
ton and immigration but also raise the question of how to categorise this
right, whose declared universality cannot extend to any specific case unless
we accept that this universality exists on paper only.

If we argue that individuals or groups may claim the right to migrate, we
must address the problem of its historical and positive connections with ter-
ritorial sovereignty, even if this provides no easy solutions. One obstacle to
this is the existence of different constructions that, starting from the same
premise supporting the universality of the right to migrate, address the ques-
tion of its legal nature in various, albeit largely compatible terms.

Eschewing the ‘conditional’ nature of fus migrandi, which prevents any
universalist consideratons, some scholars hold that the right to migrate
would be better protected by recognising a claim that generally upholds the
freedom of cross-border movement. Nevertheless, it is hard to deny that the
freedom to move across borders creates the same problem that arises with
human rights in general, namely their legal value and effectiveness. This crit-
ical issue is still a topic for debate. It constitutes a classic theme, as the exist-
ence of universal rights had previously been challenged by Jeremy Bentham,
who famously defined such legal prerogatives as ‘nonsense upon stilts’
{Bentham 1987, 46—69). He objected to the paradoxical character of rights
propagated according to a ‘language of daggers’, using formulas containing
‘be’ rather than ‘ought to be’, thus compromising their justiciability in the
opinion of the English jurist and philosopher. Concerning this argument,
the direction followed by human rights over the centuries has perhaps shown
the limits of Bentham’s prophecy. Indeed, supranational and international
court rulings demonstrate that human rights often influence significantly on
judges’ decisions, even though they do not bind states, per se.
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Within this framework, it is difficult to shield the argument supporting the
right to migrate as a human right from certain all too easy objections. While
acknowledging and striving to overcome the contradiction between migra-
tion and sovereignty, the discourse returns to the question of state sover-
eignty in terms of its effectiveness.

Alongside those who argue that migration should be considered a human
right (a thesis accompanied unsurprisingly by a proposal to eliminate lan-
guage that perpetuates the history of its limiting connection with sover-
eignty, in favour of the right to fize cross-border movement over the right to
migrate—Carens 1987; Cole 2011; Kukathas 2014) others have used vari-
ous arguments to agree: imposing an obligation of reception on states and
limiting the exercise of their power to control borders. As for this position,
the mere formal assertion of the right to migrate, which can only be under-
stood as a universal claim, is insufficient unless it is given full normative
value, which implies the need to impose a negative obligation on states not
to prevent its exercise {Ferrajoli 2007, 350; Oberman 2016).

In the context outlined above, the argument that the prerogative to
migrate is a human right—albeit recognising and committed to overcoming
the contradiction between migration and sovereignty—can be challenged on
two fundamental grounds. On the one hand, the question ultimately comes
back to the debate on the sovereignty of states in terms of effectiveness. On
the other hand, it introduces (but does not discuss) citizenship and funda-
mental rights, which must unequivocally guarantee their implicit underlying
normative basis, namely the reduction of unequal access to primary goods.

Seeking a solution within the framework of this constitutionalism of rights
extends the traditional horizon of legal positivism into a global dimension.
Conversely, the interpretation prevalent in the history of legal doctrines and
in terms of a ‘moral right’ is closer to the simple assertion that the liberty to
migrate is a human right.

This line of thought has not failed to attract various reasoned criticisms
(Seglow 2005; Wellman 2008, 109), but it certainly deserves attention.

Considering the freedom to migrate as a ‘moral right” has the clear advan-
tage of preserving its comprehensive character, overcoming the contradic-
tions illustrated above regarding content, and perpetuatng the interpretation
with a firm place in theoretical tradition. It is probably sufficient to recall that
this right was already authoritatively recognised in the eighteenth century, in
homage to the cosmopolitan ideals that are dear to Enlightenment thinkers,
as well as the notion that ‘great tenderness is shewn by our laws, not oaly to
foreigners in distress (...) but with regard also to the admission of strangers
who come spontaneously’ (Blackstone 1765, 259). Nevertheless, the ‘duties
of humanity’ that were meant to limit the rights of states to repel the needy
were often connected with droit interne (of a moral nature) and were legally
ill-suited to check any contrary decisions by sovereigns or deprived them of
effectiveness (de Vattel 1758, 115).

Is there a common thread running through the positions outlined here
other than the attempt to safeguard a comprehensive and universal definition
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of the right to migrate? In reality, even among those who argue that the right
to migrate cannot escape its imiting tie to territorial sovereignty (unchanged)
and that it is better defined as the right to free cross-border movement—
some even contemplating a “‘conditional opening’ of borders (Kymlicka 2001;
Bader 1995)—the regulatory perspective they favour rests on the premise
that binds the freedom to cross borders to a guaranteed fair and universal
access to primary goods (Kukathas 2014). This freedom is a genuinely uni-
versal version of the right to migrate; thus, it is perceived as a right that aims
to achieve the goal of full migration, namely emancipation from material ine-
quality among human beings simply because they are citizens of different
states (Cole 2011). Opening borders to migrants is, therefore, one objective
of global justice. It can be considered as such only if it can guarantee true
equality, overcoming the means of exclusion that citizenship represents.

While it is not difficult to recognise this normative reasoning in the argu-
ment for opening borders (i.e. that inequalities between citizens and non-
citizens in the enjoyment of fundamental freedoms are unjust and shouid be
eliminated), it remains to be seen how this objective can be pursued in prac-
tice. This stigmatises the concept of citizenship (which would be under-
mined more so in ideological rather than legal terms) while safeguarding the
fundamental rights that stem from it and which, especially if we consider
soctal rights, are theoretically those called upon directly to pursue the objec-
tive of equalising disparities for access to essential goods.

Ttis necessary to consider the hypothesis that, despite the compelling argu-
ments, the positions in favour of opening borders to counter the ideologically
connoted character of the right to migrate fails, by universalising it, to neu-
tralise the model that imtially bound it to the paradigm of state sovereignty.

5.3 The new face of the relationship between migration and
sovereignty

In light of the link between migration and sovereignty that we explored from
historical and theoretical perspectives, one may wonder whether defining the
right to migrate is indeed the issue that must be addressed. Such a query is
not only justified by the abovementioned criticisms but also invites further
questions, especially if one adopts the realistic viewpoint of migration poli-
cies that have been adopted in recent years.

Representation of the migration crsis that mtermittently weighs on
Western countries has undoubtedly focused on the prospect of a conflict
between the right to migrate and the sovereign power of states to control or
limit entry onto their territory, but in a framework that has not remained
unchanged. It has been affected by the transformations that the concept of
sovereignty has undergone {Sassen 1996}, as well as by the quantitative and
governmental linguistic order of practices in which it is expressed (Butler
2004}, where words such as “flows’ ‘quotas’ and ‘reallocation’ (Plender
1988, 320) prevail. The issue of the recognition of rights seems to arise only
in the domain of national and supranational jurisdictions.
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This confirms a paradox. On the one hand, the legal questions posed by
migration in terms of international law remain anchored in the theme of
recognising human or fundamental rights, as endorsed by the main
Conventions and Declarations stemming from the aftermath of World Way
II. On the other hand, in the case of law produced by states or supranational
bodies, regulating migration becomes a question of administrative practices
that are apt to manage population flows. Here, the question of the categori-
sation of subjective conditions gives rise to a constant and sometimes unsuc-
cessful dialectic with the quantitative and securitarian management of the
phencmenon (Bigo 2002; Anderson 2013).

In this context, the issue ceases to be the recognition of the right of indi-
viduals to cross borders freely. The question instead relates to the authority
to govern a mass phenomenon of the subjective conditions that have mult-
plied, according to the varying ability of incomers to integrate, with consid-
eration for the social 2and economic needs of the host community. If this is
only a matter of migrant access conditions, it is difficuit not to recoguise that
documents and passports that used to be instruments that sovereign states
utlised to ensure populaton control are losing ground to other mechanisms
in current immigration law because of the internationalisation of migration
policies {Aleinikoff 2014; Papadopoulos et al. 2008). Whether these prac-
tices suggest reconsideration on the transformation of sovereignty or its irre-
versible crisis is a question that has long since interested political and legal
theorists; migration undoubtedly offers a challenging example.

This administrative approach to migration has prevailed in European pol-
icies for decades, within a framework that firmly maintains that states have
control over their borders. The strategies of tightening the rules on entry to
the continent are central to this position, to the point that jurists consider
the notion of ‘Fortress Europe’ to have taken hold {Gammeltoft-Hansen et
al. 2017; Hathaway 1992; Finotelli and Sciortino 2013), to an alarming
degree, not least because these policies are in de facto conflict with estab-
lished principles of European law, including the prohibiton of
‘non-refoulment’ (Papastavridis 2018). Drawn into the context of these
approaches, recognition of the right to migrate is subject to the conditions
that determine its exercise through ‘legal’ channels of entry that ultimately
deny its effectiveness, even—and especially—in cases that implement protec-
tion under international law.

European Union (EU) Regulation 2018 /1806 of the European Parliament
and the Council of 14 November 2018 is an essential document enshrining
the visa requirement for third-country nationals, based on “criteria relating,
inter alia, to illegal immigration, public policy and security’ (Article 1). It
supplements the provision that. criminalises facilitating the immigration of
undocumented persons onto European territory, also extending sanctions to
private organisations that aid their disembarkation (Directive 2001 /51 /EC;
Directive 2002 ,/90/EC). In light of these issues and despite the formal call
to observe humanitarian obligations of reception intended to bind states,
entry into Europe is in effect barred to citizens arriving from countries where

T
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torture and inhuman and degrading treatment are perpetrated. As a result,
the greater the restrictions on ‘legal’ channels of entry, the greater the migra-
tion flow that is deemed ‘unlawful’ in European law, even though it ought to
be protected as a burmnan right (Inda 2006).

Even if the Commission has recently moved to mitigate this framework in
response to a request from the European Parliament, inviting the Member
States to distinguish between ‘humanitarian assistance” and ‘human traffick-
ing’ (European Commission C (2020) 6470 final, 1}, the discretion of states
in this sphere remains unchanged because the Commission’s Communications
are pon-binding. Conseguently, above all in the field of asylum and despite
the case law of the European Court of Human Rights (M. A. and others ».
Lithuania, Application No. 59793 /17, Judgement of 11 December 2018;
NT & ND v. Spain [GC], appeal nos. 8675/15 and 8697 /15, Judgement
of 13 February 2020), states continue to exercise their territorial sovereignty
through discretionary control over the subjective conditions that authorise
‘Ylegal’ entry into EU territory.

Recently, the European Commission again entrusted a document known
as the ‘New Pact on Migration and Asylum’ (European Commission, 23
September 2020) with defining the objectives aimed to ‘build a long-term
migration policy that can translate European values into practical manage-
ment’. Its goal is to promote a comprehensive approach to the issues that
migration raises for the EU and its Member States, including the ‘manage-
ment of external borders’ (p 2). The main objective of this pact is to promote
secure ‘legal pathways’, allowing individuals who are seeking protection to
enter EU territory. This issue has been on the Union’s agenda since at least
the early 2000s. It was already envisaged in the 2015 European Agenda on
Migration. Nevertheless, resettdement (the practice of reallocating ‘legal’
migrants to-one of the member countries) is still specified as the only means
of safe access to Europe, as even today it is considered capable of offering
protection to the most vulnerable refugees. This would be a step forward if
the numerous problematic aspects of this model (e.g. the continued disparity
between countries or the need to possess a document) were not in evident
conflict with the system of refugee protection established in international
faw, which reduces the effectiveness of human rights, let alone the right to
migrate.

In this framework, and despite shifting onto the level of the government’s
exercise of political power, the relationship between migration and sover-
eignty remains essentially intact. Indeed, concerning what has recently
become the core EU policies and their unresolved critical issues, it is legiti-
mate to ask whether it is still appropriate for states to exercise broad and
discretionary power over the reception of migrants. Migration is ultimately a
political issue that lends itself to exploitation on securitarian grounds, upon
which leaders have sometimes built their consensus. Perhaps this is the reality
that must be confronted to pick up the threads of the discourse that has
unfolded thus far on the connection between migration and sovereignty.
Furthermore, this is true in light of the impasse that entitlement to migrate
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falls into as a human right with universal claims. Thus, there is a déadlock that
condemns this claim to remain subject to the discretion of states under the
impotent gaze of international law, no matter the theoretical construction.

Congclusion: the ‘holiness of the cow’ reconsidered

As Seyla Benhabib suggests, there can be no doubt that addressing the link
between migration and territorial sovereignty means openness to widening
one’s perspective to grasp the ‘series of internal contradictions between uni-
versal human rights and territorial sovereignty (...) builtinto the logic of the
most comprehensive international law documents in our world’ (Benhabib
2004, 11).

Some scholars claim that this is inseparable from the very genesis of liberal
democracies, represented by the metaphor of its ‘nocturnal body” (Mbembe
2019, 22). Western political systems are born and set up as ‘societies of
separation’ between those included in the sacred space of ctizenship and
those who are excluded from it for any number of reasons. For those who
cross the boundaries of the nation-state, the instrument of citizenship may
be said to establish ‘a regime of inequality at the planetary scale’ (Mbembe
2019, 19}, in which there are ‘wasted lives’ (Bauman 2004) that are con-
demned to segregation and expulsion.

Such hypotheses take root within a narrative of irenical rights-based global
constitutionalism, revealing a darker side that is visible in the contradictions
within the citizenship system. Refracted into a multiplicity of categories and
extending well beyond the traditional distinction between citizens and
non-citizens, citizenship would, from this perspective, be seen as a mulitiplier
of hierarchies that are capable of endorsing the increasingly stratified and
mobile perimeters of selection. These are geared more towards exclusion
rather than inclusion. The various forms of hierarchisaton that run through
global constitutionalism appear to interpret the meaning of a ‘border” as no
longer communitarian but subjective since it is absorbed into a form of an
embodiment, where practices that favour exclusion with shifting accents are
produced (Mbembe 2019, 158-159). From this viewpoint, boarders are
political concepts able to construct differences and inequalities building on
the material needs of the bodies excluded from or included in their perimeter.
'T'his, on the one hand, asserts the ideological character that binds the con-
struction of territorial sovereignty through the concept of the border, and
stresses the migrant, on the other, as the vital and destabilising subject of
liberal legal systems par excellence. Those who cross borders testify to a per-
manent and implicitly political conflict: a “fortn of resistance” that can ques-
tion and contradict ‘the absoluteness of political borders and boundaries,
challenging the holiness of the cow that citizenship, as a concept, is’
(Samaddar 1999, 77). This is so by virtue of the political (even before the
economic) claims that migration makes.

Although they doubtlessly interpret the governmental dynamics that cur-
rently impinge on the connection between migration and sovereignty, such
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analyses risk supporting the thesis whereby the protection of human rights
and the objectives of global justice that seek to extend to the greatest freedom
of access to primary goods must {and can} dispense with citizenship rights.

The limits that these positions project onto the complex theoretical and
political problems posed by migration are, however, still evident when one
considers the solution of certain scholars: within the framework of the same
critical approach toward territorial sovereignty, these scholars believe that, in
order to ensure the protection of equality, it i preferable a definidon that
shifts from the right to migrate to the freedom to cross borders. As the experi-
ence of European law depicts, freedom of movement, even when expressly
sanctioned, cannot evade the discretionary power of states. This is evidenced
by the fact that even within the European legal space itself, the rights of
residence and access to work and welfare of citizens who come from Eastern
countries are subject to disparities (van der Woude 2020).

While fighting discriminatory practices is one of the main objectives
underpinning the process of barmonising European law, it is the pursuit of
equal access to essential goods that appears to be the real issue. This is true
not only in the field of migration. It should also be the focus of future reflec-
tions, adopting a realistic approach to the issue of rights: one that can with-
stand the changing practices through which contemporary sovereignty is
expressed.
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6 The gap between constitutional
rights and human rights

The status of ‘foreigners’ in constitutional
law and international human rights law

Akiko Ejima

Introduction: demystifying ‘no immigration’
\E g Fa

When the 2015 refugee crisis received global attention, Prime Minister
Shinzo Abe emphasised in his UN General Assembly speech that it would be
the biggest theme of the year (Abe 2015). However, when a journalist sub-
sequently asked him about the possibility of accepting refugees, he replied,

It is an issue that must be tackled in cooperation with the international
community. In terms of the population problem, before accepting immi-
grants, we need to work on women’s activities, the activities of the
elderly, and to raise the birth rate, there are still steps that need to be
taken. At the same time, Japan would like to fulfil its responsibility in
this refugee issue, and Japan would like to contribute to changing the
very soil that creates refugees.

To understand the questioner’s intention, it is helpful to note how many
refugees Japan has accepted so far. The country only accepted 11 refugees in
2014 and 27 in 2015, when other developed countries accepted thousands
or even more, and the neighbouring countries of the home countries of
refugees accepted millions (Immigration Services Agency of Japan 2020, 72;
UNHCR 2021). This extremely reluctant attitude of the Japanese govern-
ment has been criticised both at home and abroad. Nevertheless, it remains
unchanged dll today as the country accepted a mere 28 refugees in 2016, 20
in 2017, 42 in 2018, 44 in 2019, and 47 in 2020 (Immigration Services
Agency of Japan 2020, 72).

The Prime Minister’s answer is in line with the government’s policy: Japan
does not accept immigrants and, therefore, does not have or need to have an
immigration policy. This policy is also clear from official government docu-
ments. For example, the annual white paper (Immigration Services Agency
of Japan 2020) or the Basic Plan for Immigration Control and Residency
Management (Ministry of Japan, 2019) does not use the terms “immigra-
tion” (F2E2) or “immigration policy’ (2 RE). The English translaton of
the name of this agency, the Immigration Services Agency of Japan (ISA),
may even be misleading. The verbatim translation of the agency’s official

DOI: 10.4324 /9781003102717-9



